
 

 

IN THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF SOUTH CAROLINA 
 

SPARTANBURG DIVISION 
 
Hannah Robertson, individually and on 
behalf of her minor child, R.R.S., 
 
 Plaintiffs, 
 
vs. 
 
Anderson Mill Elementary School, 
Spartanburg County School District #6, 
and Elizabeth Foster, individually and in 
her official capacity as Principal, 
 
 Defendants. 

)
)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 

C.A. No. 7:19-cv-00668 
 

DEFENDANTS’ MEMORANDUM OF LAW 
IN SUPPORT OF MOTION TO DISMISS 

AND STRIKE  

 
I. INTRODUCTION 

Plaintiff Hannah Robertson is the mother of Minor Plaintiff, R.R.S, a fourth grade student 

who attends Anderson Mill Elementary School, located within Spartanburg County School 

District Six (“School District”).  Defendant Elizabeth Foster is the principal of Anderson Mill 

Elementary School.  This case arises out of alleged comments or actions of school officials 

concerning a fourth-grade class writing assignment completed by Minor Plaintiff. 

Ms. Robertson, individually and on behalf of her minor child, R.R.S, has filed this action 

against the School District, Anderson Mill Elementary School, and Ms. Foster, individually and 

in her official capacity as principal, asserting the following three causes of action:  (1) Violation 

of First Amendment Right to Freedom of Speech; (2) Intentional Infliction of Emotional 

Distress; and (3) Negligent Infliction of Emotional Distress. 

Defendants have moved pursuant to Rules 12(b)(1), 12(b)(6), and 12(f) of the Federal 

Rules of Civil Procedure for an order dismissing and striking portions of Plaintiffs’ Amended 



 

 

Complaint on the following grounds: 

1. Defendant Anderson Mill Elementary School, which is operated by and part of 

the Spartanburg County School District Six, is not a separate legal entity apart from the District 

subject to suit, therefore, all claims against the Anderson Mill Elementary School should be 

dismissed; 

2. Defendant Foster is entitled to qualified immunity on Plaintiffs’ 42 U.S.C. § 1983 

claim; 

3. Defendant Foster should be dismissed from this action because she is not a proper 

party defendant under the South Carolina Tort Claims Act; 

4. Plaintiff's’ cause of action for intentional infliction of emotional distress is subject 

to dismissal because the South Carolina Tort Claims Act prohibits any recovery from Defendants 

for this claim; 

5. Plaintiff's’ cause of action for negligent infliction of emotional distress is subject 

to dismissal because there is no such cause of action under South Carolina law and the South 

Carolina Tort Claims Act prohibits any recovery from Defendants for the alleged intentional 

infliction of emotional distress; 

6. Plaintiffs have made no showing that they will suffer irreparable harm without an 

injunction, and Plaintiffs have adequate remedies at law; and 

7.  Plaintiff's’ request for punitive damages should be stricken because the South 

Carolina Tort Claims Act and South Carolina law preclude the recovery of punitive damages 

against Defendants. 

For the reasons more fully set forth below, Defendants’ motion should be granted. 

II. STATEMENT OF FACTS 

Minor Plaintiff alleges in the Amended Complaint that she and other students in her 



 

 

fourth grade class were given an assignment to write a paper on any topic addressed to “society.” 

(Am. Compl. ¶¶ 7, 10.)  The Amended Complaint alleges the students’ papers were to be 

combined, “published” and sent home with the students.  (Am. Compl. ¶ 10.)  The Amended 

Complaint further alleges that Minor Plaintiff wanted to write her paper to help society learn to 

treat members of the LGBTQ community equally, but was required to change her paper to, 

instead, address bullying after it was reviewed by the school principal.  (Am. Compl. ¶¶ 9, 11.)  

The Amended Complaint purports the following text to be verbatim language of the draft paper 

completed by Minor Plaintiff prior to Principal Foster’s review: 

“To Society, 
 
I don’t know if you know this but peoples view on Tran’s genders is an 
issue.  People think that men should not drees like a women, and saying 
mean things.  They think that they are choosing the wrong thing in life.  In 
the world people can choose who they want to be not being told that THEIR 
diction is wrong.  I hope people understand that people can hurt themselves 
from others hurting their feelings.  People need to think before they speak 
because one word can hurt someone’s feelings.  We need to fix this because 
this is getting out of hand!” (Am. Compl. ¶ 9.) 

 
The Amended Complaint further purports the following text to be the verbatim language 

from the writing sample after the Minor Plaintiff was allegedly required to change her essay: 

“To Society, 
 
I don’t know if you know this but peoples view on bullying is an issue.  
People think that saying mean things is ok and saying mean things.  They 
think that they are choosing the wrong thing in life.  In the world people can 
choose who they want to be not being told that THEIR diction is wrong.  I 
hope people understand that people can hurt themselves from others hurting 
their feelings.  People need to think before they speak because one word can 
hurt someone’s feelings.  We need to fix this because this is getting out of 
hand!” (Am. Compl. ¶ 11.) 
 

III. ARGUMENT 

A. Anderson Mill Elementary School Is Not A Proper Party To This Suit. 
 
The South Carolina Tort Claims Act, S.C. Code Ann. § 15-78-10, et seq., provides the 



 

 

exclusive remedy in tort cases filed against governmental entities.  Through this action, Plaintiffs 

assert two causes of action for torts and have named both Anderson Mill Elementary School and 

Spartanburg School District Six as parties to this action.  However, Anderson Mill Elementary 

School is not a separate legal entity subject to suit.  Rather, the elementary school is operated by 

and part of the District, not a separate legal entity. 

S.C. Code Ann. § 59-17-10 of the South Carolina Code provides: 

Every school district is and shall be a body politic and 
corporate, by the name and style of __________ (a 
descriptive name may be designated by the county board of 
education or legislative act) School District No 
__________ (such number may be designated by the 
county board of education or legislative act), of 
__________ County (the name of the county in which the 
district is situated), the State of South Carolina. In that 
name it may sue and be sued and be capable of 
contracting and being contracted with to the extent of its 
school fund and holding such real and personal estate as it 
may have or come into possession of, by will or otherwise, 
or as is authorized by law to be purchased, all of which 
shall be used exclusively for school purposes.  (emphasis 
added) 

Accordingly, because Anderson Mill Elementary School is not a separate legal entity 

subject to suit under the Tort Claims Act, it should be dismissed as a party to this action. 

B. Defendant Foster is Entitled To Qualified Immunity Under 42 U.S.C. § 1983 
As A Matter Of Law. 
 

Qualified immunity questions should be resolved at the earliest possible stage of 

litigation.  Anderson v. Creighton, 483 U.S. 635, 646 (1987).  Qualified immunity is “an 

immunity from suit rather than a mere defense to liability . . . it is effectively lost if a case is 

erroneously permitted to go to trial.”  Mitchell v. Forsyth, 472 U.S. 511, 526 (1985) (emphasis in 

original).  “[E]ven such pretrial matters as discovery ought to be avoided if possible, as 

‘[i]nquiries of this kind can be peculiarly disruptive of effective government.”’  Id. at 526 



 

 

(quoting Harlow v. Fitzgerald, 457 U.S. 800, 1817 (1982)). 

Qualified immunity protects government officials performing discretionary functions 

from civil liability.  Harlow, 457 U.S. at 818.  Analyzing an assertion of qualified immunity 

involves two steps.  First, the court must “determine whether the plaintiff has alleged the 

deprivation of an actual constitutional right at all.”  Conn v. Gabbert, 526 U.S. 286, 290 (1999).  

If she has not, the analysis ends there because her § 1983 claim fails.  However, if she has, the 

court then “determine[s] whether that right was clearly established at the time of the alleged 

violation.”  Id.  The answer to that question determines whether the defendant has to defend 

against the § 1983 claim.  As explained below, Plaintiffs’ § 1983 claim cannot survive either step 

of the Conn analysis.  

1. Plaintiffs Have Not Stated A Claim Against Defendant Foster Under 42 
U.S.C. § 1983. 
 

 Plaintiffs seek to hold Defendant Foster liable under § 1983 for allegedly forcing Minor 

Plaintiff to change the topic of her paper, depriving Minor Plaintiff of the right to engage in 

protected speech in violation of the First Amendment.  (Am. Compl. ¶ 21.)  To succeed on a 

theory of liability against Defendant Foster under 42 U.S.C. § 1983, Plaintiff must demonstrate 

facts showing that: (1) Ms. Foster deprived her of a federally protected civil right, privilege or 

immunity and (2) that Ms. Foster did so under color of State law. Mentavolos v. Anderson, 249 

F.3d 301, 310 (4th Cir. 2001). 

 Public school students do not “shed their constitutional rights to freedom of speech or 

expression at the schoolhouse gate.”  Tinker v. Des Moines Independent Community School 

District, 393 U.S. 503, 506 (1969).  Yet, “the First Amendment rights of students in public 

schools are not automatically coextensive with the rights of adults in other settings, and must be 

applied in light of the special characteristics of the school environment.”  Hazelwood School 



 

 

District v. Kuhlmeier, 484 U.S. 260, 266 (1988) (internal citations and quotation marks omitted).  

Accordingly, student speech is subject to regulation in the public school context.  Therefore, 

accepting the facts alleged in the amended complaint and drawing all reasonable inferences in 

the Plaintiffs’ favor for the purposes of this motion only, because of the regulatory authority 

afforded to school officials as it relates to school-sponsored student speech, the claim does not 

support Ms. Foster deprived Minor Plaintiff of a federally protected civil right, privilege or 

immunity. 

Historically, student speech has fallen into three main categories.  First, in Tinker v. Des 

Moines Independent Community School District, 393 U.S. 503 (1969), the Supreme Court 

declared that a school district may regulate a student’s free speech rights in two circumstances: 

(1) if the speech would “impinge upon the rights of other students;” or (2) if the speech would 

result in “substantial disruption of or material interference with school activities.”  Tinker, 393 

U.S. at  509, 514.  Second, in Bethel School District No. 403 v. Fraser, 478 U.S. 675 (1986), the 

Supreme Court held that schools may prohibit student speech that is vulgar, lewd, obscene, and 

plainly offensive.  Finally, the last category, which is applicable to the allegations raised in the 

case at hand, involves school-sponsored speech and is controlled by the standard in Hazelwood 

School District v. Kuhlmeier, 484 U.S. 260 (1988). 

Based on the Hazelwood standard, public schools may exercise “control over the style 

and content of student speech in school-sponsored expressive activities that bears the imprimatur 

of the school so long as their actions are reasonably related to “legitimate pedagogical concerns.”  

Hazelwood, 484 U.S. at 271-274.  In Hazelwood, the Supreme Court upheld a school district’s 

decision to remove articles regarding the impact of divorce on students and student pregnancy 

from the school newspaper. Id. at 262-264; 275-276.  However, it is important to note that the 

holding in Hazelwood is not limited to school newspapers.  Instead, the Court recognized that a 



 

 

school’s authority to control student speech extends to other expressive activities that students, 

parents and members of the public might reasonably perceive to bear the imprimatur of the 

school.  Id. at 271.  In fact, courts have reasoned that “if a school newspaper…can be considered 

school-sponsored speech, then surely student speech that takes place inside the classroom, as part 

of a class assignment, can also be considered-school sponsored speech.”  Axson-Flynn v. 

Johnson, 356 F.3d 1277, 1286 (10th Cir. 2004); see also Settle v. Dickson Sch. Bd., 53 F.3d 155 

(6th Cir. 1995), (explaining that [w]here learning is the focus, as in the classroom, student speech 

may be even more circumscribed than in the school newspaper or other open forum.)   Therefore, 

accepting the allegations of the amended complaint as true for the purposes of this motion only, 

it cannot be disputed that the Hazelwood standard, at a minimum, would apply to the nature of 

speech at issue in this case, a classroom essay assignment which Plaintiffs allege was to be 

combined, published and sent home with the students.  (Am. Compl. ¶ 10.) 

The amended complaint alleges that Defendant Foster instructed the Minor Plaintiff’s 

teacher to inform Minor Plaintiff that the school would not publish her paper because it was not 

“an appropriate” topic and that Minor Plaintiff was then forced to submit a paper about another 

topic.  (Am. Compl. ¶ 11.)   The amended complaint further alleges that Defendant Foster 

religiously defended her decision to Minor Plaintiff’s mother by consistently raising her voice 

and making loud statements, including but not limited to the following: that the original paper 

would “make other parents upset,” “would create a undesirable situation at the school,” was “not 

acceptable and that it was not age appropriate to discuss transgenders, lesbians and drag queens 

outside of the home.”  (Am. Compl. ¶12.)  The amended complaint goes on to allege that 

Defendant Foster further proclaimed that “due to the type of school this is, the people that work 

here and the students and families of the students that go here, the “topic” would be 

disagreeable.”  (Am. Compl. ¶ 12.)  Plaintiffs contend that such alleged conduct is a content and 

viewpoint-based restriction on Minor Plaintiff’s speech, in violation of the Free Speech Clause of 



 

 

the First Amendment.  (Am. Compl. ¶¶ 21-23.)  However, to the extent Defendant Foster 

allegedly attempted to restrict the topic because she did not believe it was “appropriate,” based 

on Hazelwood, style and content restrictions by school officials on school sponsored speech, 

including class assignments, are not per se unconstitutional.  Rather, “[e]ducators are entitled to 

exercise greater control over this form of student expression to assure that participants learn 

whatever lessons the activity is designed to teach, that readers or listeners are not exposed to 

material that may be inappropriate for their level of maturity, and that the views of the individual 

speaker are not erroneously attributed to the school.  Id. at 271. 

Further, all other alleged comments made by Defendant Foster, which are disputed, do 

not express Defendant Foster’s views on the actual message of Minor Plaintiff’s essay or reflect 

she disagreed with Minor Plaintiff’s position regarding equal treatment of members in the 

LGBTQ community, and thus, do not support a claim of viewpoint discrimination.  Rather, the 

alleged comments are attributed to how other members of the school community and parents 

might react to the content or the topic.  Nothing alleged in the amended complaint would lead a 

reasonable person to believe the alleged comments and actions taken by Defendant Foster were 

not related to pedagogical concerns.  Therefore, the amended complaint falls short of setting 

forth viewpoint discrimination. 

Further, as more fully explained below, although viewpoint neutrality was not an issue 

presented to the Court in Hazelwood, some courts read Hazelwood as implicitly authorizing 

viewpoint discrimination in the realm of school-sponsored speech so long as the restrictions stem 

from pedagogical concerns.  See Fleming v. Jefferson County Sch. Dis. R-1, 298 F.3d 918, 926-

27 (10th Cir. 2002).  In any event, it is also important to note that Defendant Foster ultimately 

extended the invitation to “publish” both of Minor Plaintiff’s essays.  (Am. Compl. ¶ 17.) 

Therefore, because Plaintiffs have failed to allege deprivation of an actual constitutional 

right, Defendant Foster should be entitled to qualified immunity. 



 

 

2. Even if Plaintiffs Could State a Section 1983 Claim Against Defendant Foster 
for Violation of Free Speech, Such a Claim is Far From Clearly Settled and 
Defendant Foster is  Entitled to Qualified Immunity on that Basis. 

The inquiry into whether a matter is clearly settled for purposes of qualified immunity 

“must be undertaken in light of the specific context of the case, not as a broad general 

proposition.”  Mullenix v. Luna, 136 S. Ct. 305, 308 (2015).  “If the right was not ‘clear to a 

reasonable official’ that the conduct in which he or she allegedly engaged ‘was unlawful in the 

situation he or she confronted’ – then the law affords immunity from suit.”  Parrish ex rel Lee v. 

Cleveland, 372 F.3d 294, 301 (4th Cir. 2004).  The ultimate inquiry in determining whether a 

right is clearly established is whether it would be clear to a reasonable official that his conduct 

was unlawful in the situation confronted.  Mullenix, 136 S. Ct. at 308.  When the legality of a 

particular course of action is open to reasonable dispute, then an official cannot be held liable.  

Wilson v. Layne, 526 U.S. 603, 609.  Under the doctrine of qualified immunity, “officials are not 

liable for bad guesses in gray areas; they are liable for transgressing bright lines.”  Maciariello v. 

Sumner, 973 F.2d 295, 298 (4th Cir. 1992).  “Existing precedent must have placed the statutory 

or constitutional question beyond debate.  Ashcroft v. al-Kidd, 563 U.S. 731, 741 (2011). 

In Hazelwood’s aftermath, jurisprudence on viewpoint neutrality’s application to school-

sponsored student speech has been marked by confusion.  Because the Supreme Court failed to 

explicitly address the applicability of viewpoint neutrality to school-sponsored speech 

specifically, or to student speech in general, courts have divergent interpretations with some 

holding that Hazelwood authorized viewpoint discrimination restrictions and others holding it 

did not.  Specifically, while the First and Tenth circuits have held it permits such restrictions, the 

the Second, Ninth, and Eleventh Circuits have refused to abandon the viewpoint neutrality 

requirement without specific direction from the Supreme Court.  See Fleming v. Jefferson 

County Sch. Dis. R-1, 298 F.3d 918, 926-27 (10th Cir. 2002); Ward v. Hickey, 996 F.2d 448,454 



 

 

(1st Cir. 1993); Peck v. Baldwinsville Central School District, 426 F.3d 617 (2d Cir. 2005);  

Planned Parenthood of S. Nev., Inc. v. Clark County Sch. Dist.,  941 F.2d 817, 829 (9th Cir. 

1991);  Searcy v. Harris, 888 F.2d 1314, 1325 (11th Cir. 1989).  The Third and Sixth Circuits 

have ventured to interpret Hazelwood, but retracted their opinions on other grounds.  See C.H. ex 

rel.  Z.H. v. Oliva, 195 F.3d 167, 173 (3rd Cir. 1999); Kincaid v. Gibson, 236 F.3d 342, 356-57 

(6th Cir. 1999). 

Defendants have been unable to locate Fourth Circuit precedent which specifically 

addresses viewpoint neutrality’s application to school-sponsored student speech in an elementary 

school setting or any Fourth Circuit precedent which has placed a categorical ban on viewpoint 

restrictions in school-sponsored student speech in elementary school settings.  Accordingly, 

where no controlling authority specifically prohibits Defendant Foster’s conduct, and when the 

federal circuit courts are split on the issue, the law cannot be said to be clearly established.  

Further, as the Supreme Court has explained, “if judges thus disagree on a constitutional 

question, it is unfair to subject [government officials], in this case Defendant Foster, to money 

damages for picking the losing side of the controversy.”  See Morgan v. Swanson, 659 F.3d 359 

(5th Cir. 2011) (citing Wilson v Layne, 526 U.S. 603, 617-18 (1999)).  Even assuming that 

Plaintiffs could allege a viewpoint discrimination free speech violation in this factual context, the 

law would be far too unsettled and “not beyond debate” for Defendant Foster to understand her 

actions could be unconstitutional.  Accordingly, Defendant Foster is entitled to qualified 

immunity even if Plaintiffs’ Section 1983 claim could be pursued against school administrators 

for prior restraint of school sponsored speech. 

C. Defendant Foster Is Not A Proper Party To This Suit. 

The Tort Claims Act, which provides the exclusive remedy for any tort committed by an 

employee of a governmental entity while acting within the scope of the employee’s official duty, 

states in relevant part that “[w]hen bringing an action against a governmental entity under the 



 

 

provisions of this chapter, [the plaintiff] shall name as a party defendant only the agency or 

political subdivision for which the employee was acting . . .”  See S.C. Code Ann. §§ 15-78-

70(c), 15-78-200.  Additionally, “employee” is defined as “any officer, employee, agent or court 

appointed representative of the state or its political subsidiary including elected or appointed 

officials….”  See S.C. Code Ann. § 15-78-30(c).  Defendant Foster is named in her individual 

capacity and official capacity, and the amended complaint fails to state facts to establish she was 

acting outside of official capacity or course and scope of her official duties at the time of the 

alleged injury giving rise to this lawsuit.  To the extent the amended complaint makes a bare 

conclusory assertion in this regard, it does not plead one single fact to support the claim that she 

was acting outside the scope of her duties.  Therefore, Defendant Foster is not a proper party to 

this action under the Tort Claims Act and is immune from tort liability in this suit.  See Faile v. 

South Carolina Dept. of Juvenile Justice, 350 S.C. 315, 566 S.E.2d 536 (S.C. 2002); Flateau v. 

Harrelson, 355 S.C. 197, 584 S.E.2d 413 (Ct. App. 2003).  Accordingly, all remaining claims 

should be dismissed against Defendant Foster. 

D. Plaintiffs’ Second Cause Of Action Alleging Intentional Infliction Of 
Emotional Distress Should Be  Dismissed Because The South Carolina Tort 
Claims Act Prohibits Any Recovery For This Claim. 

 
As a second cause of action, Plaintiffs allege a claim for intentional infliction of 

emotional distress.  This claim must fail as a matter of law.  The South Carolina Tort Claims Act, 

in § 15-78-30(f), defines "loss" to specifically exclude the intentional infliction of emotional 

harm, stating: 

(f) "Loss" means bodily injury, disease, death, or damage to tangible property, 

including lost wages and economic loss to the person who suffered the injury, disease, or death, 

pain and suffering, mental anguish, and any other element of actual damages recoverable in 

actions for negligence, but does not include the intentional infliction of emotional harm.  See 



 

 

also Ward v. City of North Myrtle Beach, 457 F.Supp. 2d 625 (D. S.C. 2006) (noting that the 

South Carolina Tort Claims Act excludes the intentional infliction of emotional harm from the 

definition of "loss" for which a governmental entity may be liable under the Tort Claims Act).  

Importantly, the South Carolina Tort Claims Act provides the exclusive remedy in this case.  

S.C. Code Ann. § 15-78-20(b), -30(d), -30(h).  Therefore, the Plaintiffs’ second cause of action 

should be dismissed. 

E. Plaintiffs’ Third Cause Of Action Alleging Negligent Infliction Of Emotional 
Distress Should Be  Dismissed As A Matter of Law. 

 
As a third cause of action, the Plaintiffs allege a claim for negligent infliction of 

emotional distress.  This claim must fail as a matter of law for two separate reasons. 

First, South Carolina courts have had occasions to consider this precise cause of action 

and have concluded that this claim is not allowed under these circumstances.  As the South 

Carolina Supreme Court has confirmed in Doe v. Greenville County School District, 375 S.C. 63, 

651 S.E.2d 305 (2007), this claim is strictly limited to the bystander context.  See also Kinard v. 

Augusta Sash & Door Co., 286 S.C. 579, 336 S.E.2d 465 (1985).  Thus, as explained in Doe, the 

Plaintiffs must show the following elements to prevail on this claim: 

(a) The negligence of the defendant caused death or serious physical injury to 
another; 

(b) The plaintiff bystander was in close proximity to the accident; 
(c) The plaintiff and the victim are closely related; 
(d) The plaintiff contemporaneously perceived the accident; and 
(e) The plaintiff's emotional distress manifests itself by physical symptoms capable 

of objective diagnosis and can be established by expert testimony. 
 
The allegations of the amended complaint in this case do not assert any type of bystander 

theory of liability.  Accordingly, this cause of action as alleged by the Plaintiffs is inapplicable to 

this case and should be dismissed. 

Moreover, as a separate basis for dismissal as to the School District, the Plaintiffs' cause 

of action is merely an effort to circumvent the Tort Claims Act, which prohibits this claim from 



 

 

being brought against the government.  Specifically, as noted above, the Tort Claims Act, in § 

15-78-30(f), defines "loss" to exclude the intentional infliction of emotional harm.  As stated in 

that section: 

(f) "Loss" means bodily injury, disease, death, or damage to tangible property, 
including lost wages and economic loss to the person who suffered the injury, 
disease, or death, pain and suffering, mental anguish, and any other element of 
actual damages recoverable in actions for negligence, but does not include the 
intentional infliction of emotional harm. 

 
See also Ward v. City of North Myrtle Beach, 457 F.Supp. 2d 625 (D. S.C. 2006) (noting that the 

South Carolina Tort Claims Act excludes the intentional infliction of emotional harm from the 

definition of "loss" for which a governmental entity may be liable under the Tort Claims Act).  

Importantly, the South Carolina Tort Claims Act provides the exclusive tort remedy in this case.  

S.C. Code Ann. § 15-78-20(b), -30(d), -30(h).  As the South Carolina Supreme Court has noted 

in Adkins v. Varne, 312 S.C. 188, 439 S.E.2d 822 (1993), a court should look at the nature of a 

complaint, rather than an attempt by a plaintiff to argue a creative theory of recovery to get 

around a statutory prohibition.  In this case the Plaintiffs are attempting to creatively plead their 

way around this Tort Claims Act bar, but they should not be allowed to do so.  As a result, for 

these two separate reasons, Plaintiffs' third cause of action cannot survive and should be 

dismissed from the amended complaint. 

F. Plaintiff Has Made No Showing That She Will Suffer Irreparable 
Harm Without A Temporary Injunction And They Have Adequate 
Remedies At Law. 

As part of this action, Plaintiffs are requesting the Court to enter a preliminary and 

permanent injunction prohibiting the Defendants from violating the First and Fourteenth 

Amendment rights of Plaintiff as well as every current and future student of the School District.  

“To obtain an injunction, a party must demonstrate irreparable harm, a likelihood of success on 

the merits, and the absence of an adequate remedy at law.”  Denman v. City of Columbia, 387 

S.C. 131, 140-41, 691 S.E.2d 465, 470 (2010).  Rule 65 of the Federal Rules of Civil Procedure 



 

 

controls the issuance of temporary injunctions.  While courts have the power to issue injunctive 

relief, this remedy is extreme and should be applied cautiously.  LeFurgy v. Long Cove Club 

Owners Assoc., Inc., 313 S.C. 555, 558 (Ct. App. 1994).  The amended complaint fails to state or 

identify any irreparable harm suffered by Plaintiffs.  Accordingly, Plaintiffs cannot sufficiently 

carry his burden on this issue to justify injunctive relief. 

In addition, Plaintiffs’ present case, and the actions asserted herein, clearly undercut the 

argument they have no adequate remedy at law.  While Defendants vehemently dispute the 

merits of Plaintiffs’ claims against them, the claims provide adequate remedies at law if 

Plaintiffs could prevail.  Further, as referenced in the amended complaint, Defendant Foster 

offered to publish both of Minor Plaintiffs’ writings, which makes the need for injunctive relief 

moot.  (Am. Compl. ¶ 17.)  Accordingly, Plaintiffs cannot meet this critical element required for 

injunctive relief, and this request for injunctive relief should be denied or stricken. 

G. Plaintiffs' Request For Punitive Damages Should Be Stricken. 
 

Plaintiffs request an award of punitive damages in the amended complaint.  However, the 

South Carolina Tort Claims Act explicitly precludes the recovery of punitive damages from 

governmental entities.  See S.C. Code Ann. § 15-78-120(b) (no recovery of punitive or 

exemplary damages).  Therefore, Plaintiffs' request for punitive damages should be dismissed as 

a matter of law and stricken from the pleadings.  See also MacMurphy v. S.C. Dep't of Highways 

and Public Transp. et al., 295 S.C. 49, 367 S.E.2d 150 (1988).  In MacMurphy, the South 

Carolina Supreme Court expressly reaffirmed the general rule that "in the absence of statutory 

authority there is no right to recover exemplary or punitive damages against a municipal 

corporation… or state… [.]"  295 at 51, 367 at 151.  Significantly, there is no statutory authority 

providing for the recovery of punitive damages from the State of South Carolina or its political 

subdivisions and agencies in this context on Plaintiffs’ tort theories.  In fact, the Tort Claims Act 

explicitly states that, "[n]o award of damages under this chapter shall include punitive or 



 

 

exemplary damages…[.]"  See S.C. Code Ann. § 15-78-120(b); see also Charleston Co. Sch. 

Dist. v. State Budget & Control Bd., 313 S.C. 1, 437 S.E.2d 6, 9 (1993). 

Allowing the recovery of punitive damages against the Defendant School District would 

be contrary to public policy.  In City of Newport v. Fact Concerts, Inc., the United States 

Supreme Court recognized that "recovery of punitive damages against governmental entities are 

contrary to sound public policy because such awards would burden the taxpayers and citizens for 

whose benefit the wrongdoer is assessed punitive damages."  MacMurphy, 295 S.C. at 51, 367 at 

151 (citing City of Newport, 453 U.S. 247, 101 S. Ct. 2748 (1981)).  The Court also noted that 

because governmental entities are not personally liable for damages, the imposition of punitive 

damages against such defendants may not achieve the fundamental principles of serving as a 

punishment or deterrence of similar future conduct.  295 at 51, 367 at 151. 

Courts have not hesitated to strike demands for relief that are not available under the 

relevant legal authority.  See Dawkins v. Nat'l Liberty Life Ins. Co., 252 F. Supp. 800, 802 

(D.S.C. 1966) (citing Patterson v. Capitol Life & Health Ins. Co., 228 S.C. 297, 89 S.E.2d 723 

(1955) (striking demand for punitive damages where such relief not available under South 

Carolina law).  Therefore, Plaintiffs' prayer for punitive damages should be dismissed as a matter 

of law and stricken from the amended complaint. 

IV. CONCLUSION 

For the foregoing reasons, Defendants’ motion to dismiss and strike should be granted. 

Respectfully submitted, 

HALLIGAN MAHONEY WILLIAMS SMITH 
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By: s/ Jasmine Rogers Drain    

Jasmine Rogers Drain, Fed. I.D. No. 10169 
jdrain@hmwlegal.com 

 
  



 

 

Kathryn Long Mahoney, Fed. I.D. No. 5878 
kmahoney@hmwlegal.com 
 
Thomas K. Barlow, Fed. I.D. No. 7483 
tbarlow@hmwlegal.com 
 
  
P.O. Box 11367 
Columbia, South Carolina 29211 
(803) 254-4035 

 
Attorneys for the Defendants 

 
April 3, 2019 
 
Columbia, South Carolina 


