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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

SPARTANBURG DIVISION 
 

HANNAH ROBERTSON, INDIVIDUALLY AND ON BEHALF OF 
HER MINOR CHILD, R.R.S. 

Plaintiffs, 

vs. 

ANDERSON MILL ELEMENTARY SCHOOL, SPARTANBURG 
COUNTY SCHOOL DISTRICT #6 AND ELIZABETH FOSTER, 
INDIVIDUALLY AND IN HER OFFICIAL CAPACITY AS 
PRINCIPAL 

Defendants. 

Civil Action No: 7:19-cv-00668-TMC 

PLAINTIFFS’ RESPONSE TO DEFENDANTS’ 
MEMORANDUM OF LAW IN SUPPORT OF MOTION TO 

DISMISS AND STRIKE 

 
 Plaintiffs Hannah Robertson and her minor child R.R.S., by and through their undersigned attorneys, hereby 

file this Response to Plaintiffs’ Memorandum of Law in Support of Motion to Dismiss and Strike and respectfully 

request that the Court rule in favor of Plaintiffs with three (3) exceptions: (1) that Anderson Mill Elementary School 

should be dismissed as a named Defendant as it is not a separate legal entity from Spartanburg County School District 

#6 (hereinafter “District”), (2) that the District is immune from the intentional infliction of emotional distress cause 

of action under the South Carolina Tort Claims Act (hereinafter “SCTCA”), and (3) that the SCTCA immunizes the 

District from punitive damages. 

FACTUAL/PROCEDURAL BACKGROUND 

 On March 6, 2019, Plaintiffs filed a Complaint alleging First Amendment violations, intentional infliction of 

emotional distress and negligent infliction of emotional distress against Defendants. Due to continued harassment 

on the part of Defendant Principal Foster, an Amended Complaint was filed on March 20, 2019, adding the 

allegations contained in paragraphs 15-19 to the original Complaint. Defendants filed their Answer to the Amended 

Complaint on April 3, 2019, in addition to the present Motion to Dismiss/Strike and Memorandum in Support. 

 To the extent the Court is inconvenienced by any deficiency in the fact pattern of the Amended Complaint, 

Plaintiffs pray the Court consider the difficulties and risks of trying to solicit a detailed timeline from a 10-year-old, 

especially in the wake of such traumatizing events. Unfortunately, Defendants have only provided the following 

factual allegations in their Answer and Motion/Memorandum: 
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(1) that on or around February 25, 2019, students in Ms. Parham’s class, including minor Plaintiff, 
were issued a persuasive writing assignment; 
 

(2) that the students, including minor Plaintiff, were permitted to prepare handwritten and typed 
drafts of their writing assignments; 

 
(3) that the completed writing samples from the fourth-grade students in Ms. Parham’s class 

were to be placed in a collection or booklet for the class; 
 

(4) that Minor Plaintiff revised her writing sample; 
 

(5) that by letter dated March 20, 2019, from counsel for Plaintiffs to counsel for Defendants, 
Defendants were, for the first time, made aware of Plaintiff’s position and/or desire regarding 
future communications; and 

 
(6) that a letter dated March 15, 2019, was sent from Defendant Foster to Plaintiff, via regular 

and certified mail, as consistent with the District’s standard practice in these types of matters. 
 
(Answer, ¶¶ 8-11, 14-15). 
 

On at least April 11th and 12th, Plaintiffs endured even further harassment from Defendants in what Plaintiffs 

honestly believe to be a continual and intentional crusade led by Principal Foster against a traumatized 10-year-old 

and her severely emotionally distressed mother. Pursuant to F.R.C.P. 15(a)(2), Plaintiffs hope to file a Second 

Amended Complaint by way of either written consent from Defendants (which will be requested on the day this 

Response is filed) or leave of the Court as justice so requires. As soon as Plaintiffs are able to sort out these recent 

events, new factual allegations will be made via a Second Amended Complaint and proven through discovery and 

deposition testimony. These recent events are perhaps the most compelling evidence that Principal Foster has acted 

with actual malice toward Plaintiffs and/or with full intent to cause repeated emotional harm to a 10-year-old child 

and her mother.  

Further, because Plaintiffs drafted the Amended Complaint based upon an admittedly inaccurate standard 

for negligent infliction of emotional distress claims in South Carolina, the Second Amended Complaint would also 

alter the language of Plaintiffs’ Amended Complaint (Amended Complaint, ¶¶ 32-34) to include allegations sufficient 

to satisfy a negligent infliction of emotional distress cause of action on behalf of both Plaintiffs. Plaintiffs respectfully 

submit to the Court that allowing Plaintiffs to amend the Amended Complaint to correct this deficiency is required 

by the interests of justice to ensure Plaintiffs “get their day in court,” so to speak, on all non-frivolous causes of 

action alleged in the Amended Complaint through which they may be entitled to damages. Again, Plaintiffs hope to 
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file a Second Amended Complaint by way of either written consent from Defendants or leave of the Court as soon 

as Plaintiffs are able to sort out these recent events. 

LEGAL ANALYSIS 

Based on the following arguments, Plaintiffs respectfully request that the Court rule in favor of Plaintiffs with three 

(3) previously-noted exceptions: (1) that Anderson Mill Elementary School should be dismissed as a named 

Defendant as it is not a separate legal entity from the District, (2) that the District is immune from the intentional 

infliction of emotional distress cause of action under the SCTCA, and (3) that the SCTCA immunizes the District from 

punitive damages. 

1. Defendants claim Anderson Elementary School is not a proper party to this suit. Plaintiffs 
concede this argument and do not object to the dismissal of Anderson Mill Elementary 
School as a named Defendant. 

 
As noted, Plaintiffs do not object to the dismissal of Anderson Mill Elementary School based on the fact it 

is not a separate legal entity from the District. 

2. Defendants claim Defendant Foster is entitled to qualified immunity under 42 U.S.C. § 1983 
as a matter of law. Defendants allege Plaintiffs have not stated a claim against Defendant 
Foster under 42 U.S.C. § 1983. Finally, Defendants allege that, even if Plaintiffs could state a 
section 1983 claim against Defendant Foster for violation of Free Speech, such a claim is far 
from clearly settled and Defendant Foster is entitled to qualified immunity on that basis. 
Plaintiffs deny these allegations except as to admit that Principal Foster is generally entitled 
to qualified immunity to the extent she performs discretionary functions that do not violate 
clearly established statutory or constitutional rights of which a reasonable person would 
have known. 

 
To the extent Principal Foster was performing discretionary functions during either or both of the two 

occurrences of harassment alleged in the Amended Complaint, and to the extent those discretionary functions did 

not violated clearly established statutory or constitutional rights of which a reasonable person would have known, 

Plaintiffs agree Principal Foster is generally entitled to qualified immunity for a 42 U.S.C. § 1983 claim. 

To succeed on a theory of liability against Ms. Foster pursuant to 42 U.S.C. § 1983, Plaintiffs must 

demonstrate facts showing that: (1) Principal Foster deprived R.R.S. of a federally protected civil right, privilege or 

immunity and (2) that Principal Foster did so under color of State law. Mentavalos v. Anderson, 249 F. 3d. 301, 310 

(3th Cir. 2001). Plaintiffs clearly allege in the Amended Complaint that Principal Foster acted under color of state law 

when depriving R.R.S. of her First Amendment rights. (Amended Complaint, ¶ 21). Thus, Plaintiffs submit that they 
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have certainly stated a 42 U.S.C. § 1983 claim against Defendants that will be proven through discovery and 

deposition testimony.  

Next, when evaluating a qualified immunity defense, the Court must determine: (1) whether the facts 

alleged, taken in the light most favorable to the plaintiff, show that the defendants’ conduct violated a constitutional 

right, and (2) whether that right was clearly established at the time of the alleged misconduct. Pearson v. Callahan, 

555 U.S. 223, 232, 129 S. Ct. 808, 172 L. Ed. 2d 565 (2009).  Plaintiffs submit that the first condition is easily satisfied 

by the factual/legal allegations of First Amendment violations against R.R.S. present in the Amended Complaint. 

(Amended Complaint, ¶¶ 20-26). 

Plaintiffs respectfully believe that Defendants have misrepresented and exaggerated the qualifications for 

whether a right is clearly established at the time of the alleged conduct. The Supreme Court has made clear that 

“the contours of the right must be sufficiently clear that a reasonable official would understand that what [she] is 

doing is unlawful in the situation [she] confronted.” Saucier v. Katz, 533 U.S. 194, 202, 121 S. Ct. 2151 2156, 150 L. 

Ed. 2d 272 (2001). “In the light of pre-existing law, the unlawfulness must be apparent.” Anderson v. Creighton, 483 

U.S. 635, 640 (1987). However, of great importance, the Supreme Court has held that “a general constitutional rule 

already identified in the decisional law may apply with obvious clarity to the specific conduct in question, even 

though the ‘very action in question has [not] previously been held unlawful.’” Hope v. Pelzer, 536 U.S. 730, 741 

(2002). The Supreme Court proceeded to state that “officials can still be on notice that their conduct violates 

established law even in novel factual circumstances…Although earlier cases involving ‘fundamentally similar’ facts 

can provide especially strong support for a conclusion that the law is clearly established, they are not necessary to 

such a finding.” Id. At 741. 

Plaintiffs believe that there is clearly enough pre-existing law to place a Principal on notice that they are 

violating a student’s First Amendment rights when they refuse to allow a student to publish an essay based on the 

content and viewpoint of the message. The Supreme Court has made clear that “[t]he loss of First Amendment 

freedoms, for even minimal periods of time, unquestionably constitutes irreparable injury.” Elrod v. Burns, 427 U.S. 

347, 373 (1976). Moreover, the fact the freedom of speech guaranteed by the First Amendment is one of the most 

essential and sacred rights belonging to Americans makes such a constitutional violation all the more blatant. The 

Supreme Court has quite persuasively expressed the “need to preserve inviolate the constitutional rights of Free 
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Speech…” because “[t]herein lies the security of the Republic, the very foundation of constitutional government.” 

De Jonge v. Oregon, 299 U.S. 353, 365 (1972). In fact, the Supreme Court has even held that “[t]he Constitution gives 

significant protection from overbroad laws that chill speech within the First Amendment’s vast and privileged 

sphere,” and that consequently “constitutional violations may arise from the deterrent, or ‘chilling,’ effect of a 

government regulation that falls short of a direct prohibition against the exercise of First Amendment rights.” Laird 

v. Tatum, 408 U.S. 1, 11 (1972). 

As it relates specifically to First Amendment lawsuits against school districts, under the Supreme Court 

decision in Hazelwood School Dist. V. Kuhlmeier, which set a higher bar for plaintiffs than the Tinker “material and 

substantial disruption” test (a test not alleged by Defendants to be applicable to the present case, but of which 

Plaintiffs are certain would not be failed by publishing R.R.S.’s essay on treating people equally and with kindness as 

it would not have (1) impinged upon the rights of any other students or (2) resulted in anything resembling 

substantial disruption of or material interference with school activities), when an activity is school sponsored, school 

officials may censor speech as long as such censorship is reasonably related to legitimate educational concerns. 484, 

U.S. 260, 273, 108 S. Ct. 562, 571, 98 L. Ed. 592 (1988); see also Tinker v. Des Moines Independent Community School 

District, 393 U.S. 503 (1969). The Court proceeded to define these concerns rather broadly, stating that school 

officials would have the right to censor material that is “ungrammatical, poorly written, inadequately researched, 

biased or prejudiced, vulgar or profane, or unsuitable for immature audiences.” Id. At 271, 570. None of these 

requirements are met in the present case, as the essay contained absolutely no sexual undertones or messages that 

may reasonably be considered unsuitable for a 4th grade audience. Thus, Plaintiffs argue that there were no concerns 

related to R.R.S.’s essay that were reasonably related to any legitimate educational concerns. 

In terms of Defendants’ argument that the quotes by Principal Foster included in the Amended Complaint 

do not constitute content and viewpoint-based discrimination, Defendants fail to mention Plaintiffs’ fully-intentional 

use of the language “including but not limited to the following” directly prior to listing the quotes Plaintiffs were 

confident are accurate. (Amended Complaint, ¶ 12). Plaintiffs submit that these statements do amount to content 

and viewpoint-based limitations to R.R.S.’s Free Speech rights. At the very least, Principal Foster’s tone of delivery 

and the implications of bigotry underlying these statements certainly (especially in the context of the pending 

lawsuit) may certainly lead a reasonable person to view her actions as content and viewpoint-based discrimination. 
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Finally, Plaintiffs point out that Principal Foster made the unilateral decision to have both essays published, contrary 

to Defendants’ claims in their Memorandum that Principal Foster “extended the invitation” to publish both essays 

in her March 15, 2019 letter to Ms. Robertson. (See Answer, pg. 8, March 15th Letter, attached as Exhibit #1). As 

distressing as the demeaning tone and blatant factual inaccuracies in the letter were to Plaintiffs, it was this 

unilateral decision to essentially “out” the identity of the minor Plaintiff that was most responsible for Ms. Robertson 

requiring an emergent, same-day visit with her primary care physician for treatment of panic attacks, severe anxiety, 

and physical manifestations of such conditions. (Amended Complaint, ¶ 18). 

3. Defendants claim that Principal Foster is not a proper party to this suit under the SCTCA and 
therefore should be dismissed from this action. Plaintiffs disagree on the basis that Principal 
Foster is personally liable pursuant to the SCTCA for all of her conduct which was not within 
the scope of duty as a Principal and/or that constituted actual fraud, actual malice, intent 
to harm, or a crime involving moral turpitude. 

 
While Section 15-78-70(a) of the SCTCA indicates that the SCTCA constitutes “the exclusive remedy for any 

tort committed by an employee” “while acting within the scope of [her] official duty,” it specifically exempts from 

the immunities of the SCTCA “an employee of a government entity” if it is proved “that the employee’s conduct was 

not within the scope of [her] official duties or that it constituted actual fraud, actual malice, intent to harm, or a 

crime involving moral turpitude. 15-78-70(b).  

The Amended Complaint certainly alleges intentional infliction of emotional distress and negligent infliction 

of emotional distress torts against Principal Foster in her individual capacity. (Amended Complaint, ¶¶ 28, 33). The 

phrase “individual capacity,” for all intents and purposes, is synonymous with the capacity in which an individual 

operates when acting outside of their official capacity, or the scope of their duties. In the very same two paragraphs, 

Plaintiffs’ Amended Complaint makes clear that Plaintiffs allege Defendants intentionally harmed them by inflicting 

severe emotional distress, pain and suffering. (Id.). Plaintiffs fully intend to prove that, during both occurrences of 

harassment detailed in the Amended Complaint, and almost certainly during the recent, post-Amended Complaint 

events for which Plaintiffs will be seeking to amend the Amended Complaint, Principal Foster was acting outside of 

her official duties and/or was intentionally causing harm to Defendants. (Id.) In fact, Plaintiffs go so far as to allege 

that, at times during the events alleged in the Amended Complaint, Principal Foster was inflicting emotional distress 

which was so severe that “no reasonable person could be expected to endure it.” (Id. at ¶ 30).  Plaintiffs will prove 
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these assertions throughout the course of discovery and deposition testimony, thus holding Principal Foster 

personally liable in accordance with the SCTCA. 

4. Defendants claim that Plaintiffs’ second cause of action alleging intentional infliction of 
emotional distress should be dismissed because the SCTCA prohibits any recovery for this 
claim. Plaintiffs disagree insofar as any or all of the occurrences of intentional infliction of 
emotional distress were caused by Principal Foster while acting within the scope of her 
official duties as Principal. 

 
Defendants allege that the SCTCA’s definition of “loss” in the context of the definition of “claim” specifically 

bars Plaintiffs’ intentional infliction of emotional distress claim as to all Defendants. However, the case law cited by 

Defendants states that the SCTCA excludes this cause of action as one under which a governmental entity may be 

liable under the Tort Claims Act. Ward v. City of North Myrtle Beach, 457 F. Supp. 2d 625 (D. S.C. 2006). For the 

following reasons, Plaintiffs submit that the court in Ward was quite careful and intentional in avoiding the addition 

of “governmental employee” to those immune from an intentional infliction of emotional distress cause of action 

under the SCTCA. 

Section 15-78-30 defines a “claim” as “any written demand against the State of South Carolina or a political 

subdivision for money only, on account of loss, caused by the tort of any employee of the State or a political 

subdivision while acting within the scope of [her] official duty. Section 15-78-30 defines “loss” to specifically exclude 

“intentional infliction of emotional harm.” Plaintiffs submit that the SCTCA quite intentionally included the language 

“while acting within the scope of [her] official duty” in its definition of “claim” so that it would exclude any written 

demand related to any tort caused by a governmental employee while acting outside the scope of her official duty. 

Additionally, the Amended Complaint is a demand for money and injunctive relief; not “for money only.” 

While Plaintiffs concede that the District, as a governmental entity, is immune from liability for the tort of 

intentional infliction of emotional distress pursuant to the SCTCA, the SCTCA plainly states in Section 15-78-20(b) 

that the remedy provided by the SCTCA is the exclusive civil remedy available for any tort committed by a 

governmental entity, its employees, or its agents except as provided in Section 15-78-70(b). Section 15-78-70(b) 

states that “nothing in this chapter may be construed to give an employee of a governmental entity immunity from 

suit and liability if it is proved that the employees conduct was not within the scope of [her] official duties or that it 

constituted actual fraud, actual malice, intent to harm, or a crime involving moral turpitude.” The phrase “scope of 
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official duty” is defined by: (1) acting in and about the official business of a governmental entity and (2) performing 

official duties. Section 15-78-30(i). 

Plaintiffs intend to prove through discovery and deposition testimony that at least one of the instances of 

harassment alleged in the Amended Complaint, and almost certainly the recent, post-Amended Complaint events 

for which a Second Amended Complaint will be sought, constitute intent to harm and/or actual malice on behalf of 

Principal Foster and/or were committed outside the scope of her official duties as Principal. 

5. Defendants claim that Plaintiff’s third cause of action alleging negligent infliction of 
emotional distress should be dismissed as a matter of law. Plaintiffs disagree. 
 

As to this argument by Defendants, Plaintiffs respectfully submit that the inclusion of the negligent infliction 

of emotional distress cause of action does not amount to some “creative theory of recovery to get around a statutory 

prohibition.” (Defendants’ Memorandum in Support of Motion to Dismiss and Strike, pg. 13). Plaintiffs are confident 

that the language in the SCTCA is quite intentional and precise such that there is no practical way to “get around” it, 

and fervently deny any implication that Plaintiffs are acting unethically or manipulatively by adding the negligent 

infliction of emotional distress cause of action. Plaintiffs merely alleged all non-frivolous causes of action in order to 

ensure maximum proper relief under the law for the damages Plaintiffs have suffered and continue to suffer as a 

result of Defendants unlawful actions. 

As to the elements of a negligent infliction of emotional distress claim in South Carolina, Plaintiffs concede 

that in Doe v. Greenville County School District, the South Carolina Supreme Court held that a negligent infliction of 

emotional distress cause of action is not to be considered another basis upon which emotional distress could be 

inflicted on an individual, and that such an action is strictly limited to the “bystander liability” scenario. 375 S.C. 63, 

67, 651 S.E.2d 305, 307 (2007).  

In order to prevail on this cause of action, a plaintiff must show that: (a) the negligence of the defendant 

caused death or serious physical injury to another, (b) the plaintiff bystander was in close proximity to the accident, 

(c) the plaintiff and the victim are closely related, (d) the plaintiff contemporaneously perceived the accident, and 

(e) the plaintiff’s emotional distress manifests itself by physical symptoms capable of objective diagnosis and be 

established by expert testimony. Id. As previously discussed, Plaintiffs hope to cure the Amended Complaint’s failure 

to properly allege a cause of action for negligent infliction of emotional distress by way of a Second Amended 
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Complaint, and pray the Court consider that ruling on this argument at this time would be premature given the 

circumstances.  

Despite the fact that Plaintiffs’ Amended Complaint alleges negligent infliction of emotional distress 

pursuant to the incorrect standard, both Plaintiffs intend to separately prove negligent infliction of emotional 

distress in a Second Amended complaint due to the frequency, variety of mechanisms and severity of harassment 

by Defendants. First, the negligence of Defendants caused serious physical injury to both Plaintiffs (who are closely 

related) that manifested itself by physical symptoms capable of objective diagnosis and which Plaintiffs will establish 

by expert testimony.  

Next, during the various inflictions of emotional distress by the actions of Defendants, both Plaintiffs satisfy 

the requirement that the plaintiff bystander was in close proximity to the accident. When Ms. Robertson and R.R.S. 

were initially inflicted with emotional distress during the process of finding out R.R.S.’s  original paper was deemed 

unacceptable by her Principal and would not be published, R.R.S was in close proximity to her mother during 

telephone conversations with Principal Foster in which Principal Foster indicated the essay would not be published. 

R.R.S. contemporaneously perceived the telephone conversations and the emotional distress caused to her mother 

by Principal Foster and, as a result, suffered severe physical injury. Additionally, Plaintiffs submit that it was also 

during these telephone conversations that Ms. Robertson, from close proximity, contemporaneously perceived the 

emotional distress caused to R.R.S. by Principal Foster’s decision and suffered severe physical injury. 

Further, by the same method of thought, Plaintiffs intend to prove by way of discovery and deposition 

testimony that both Plaintiffs may maintain separate actions for negligent infliction of emotional distress as a result 

of the March 15, 2019 letter in which Principal Foster, in her aforementioned demeaning tone and rife with blatant, 

factual inaccuracies, informed Plaintiffs that she had made the unilateral decision to publish both R.R.S.’s original 

essay and the essay on bullying she was forced to write. (March 15th Letter, attached as Exhibit #1). As discussed, 

this malicious and intentional decision would have indisputably served to “out” the identity of minor Plaintiff R.R.S. 

This part of the letter was most responsible for Ms. Robertson requiring an emergent, same-day visit with her 

primary care physician for treatment of panic attacks and severe anxiety. Due to R.R.S. being in close proximity to 

her mother when the letter was read, Plaintiffs intend to prove that R.R.S. contemporaneously perceived the severe 

emotional distress caused to her mother and that it caused her to suffer severe physical injury. Additionally, Plaintiffs 
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intend to prove that the severe emotional distress caused to R.R.S. by her mother reading her the letter, in turn, 

caused Ms. Robertson to contemporaneously perceive the severe emotional distress caused to R.R.S. and to suffer 

severe physical injury. 

 To the extent the Court is unpersuaded by these arguments, Plaintiffs pray that the Court consider it 

premature to make a ruling on this argument until the Second Amended Complaint is either filed or denied. At that 

time, the Court will properly be informed of the factual allegations of the aforementioned recent, post-Amended 

Complaint occurrences of harassment. In what Plaintiffs respectfully submit may be, to date, the most brazen and 

open showing of malice and/or intent to emotionally harm R.R.S. and her mother, Plaintiffs believe the post-

Amended Complaint events provide perhaps the strongest arguments that both Plaintiffs suffered negligent 

infliction of emotional distress throughout what is rapidly becoming perhaps the most relentless hate campaign by 

an elementary school Principal against a 10-year-old student in the history of South Carolina. 

6. Defendants claim Plaintiffs have made no showing that they will suffer irreparable harm 
without a temporary injunction and that they have adequate remedies at law. Plaintiffs 
disagree. 

 
Plaintiffs have requested in the Amended Complaint a preliminary and permanent injunction prohibiting 

Defendants, their agents, officials, servants, employees and any other persons acting on their behalf from violating 

the First and Fourteenth Amendment rights of R.R.S. as well as every current and future student of the District. 

(Amended Complaint, pg. 7). “To obtain an injunction, a party must demonstrate irreparable harm, a likelihood of 

success on the merits, and the absence of an adequate remedy at law.” Denman v. City of Columbia, 387 S.C. 131, 

140-141, 691 S.E. 2d 465, 470 (2010).  

As previously discuss in this Memorandum, the Supreme Court has made clear that “[t]he loss of First 

Amendment freedoms, for even minimal periods of time, unquestionably constitutes irreparable injury.” Elrod, at 

373 (1976). Plaintiffs intend to prove through discovery and deposition testimony that R.R.S. was deprived of her 

First Amendment rights and thus was irreparably harmed. Any further violation of R.R.S.’s First Amendment rights 

would serve only to compound the irreparable harm already inflicted on R.R.S. 

Plaintiffs further submit that the existence and necessity of an Amended Complaint, in addition to an 

anticipated Second Amended Complaint, constitutes very strong evidence that Plaintiffs will succeed on the merits. 

Specifically, that Principal Foster continued to harass Plaintiffs after the filing of the original Complaint and, as 
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Plaintiffs will show, continues to do so even after the filing of the Amended Complaint. The personality required of 

a person to act in such an irrational and self-incriminating fashion in the face of the pending lawsuit leads Plaintiffs 

to be extremely pessimistic that Principal Foster doesn’t also feel entitled, and perhaps even obligated based on 

religion or otherwise, to continue behavior consistent with that which violated R.R.S.’s First Amended rights in the 

first place.   

 In the present case and at the present time, there is no other adequate remedy at law than a preliminary 

and permanent injunction preventing Principal Foster from wandering back into the mindset she had when she 

violated R.R.S.’s First Amendment rights and acting on those impulses. She does not appear to be the type of 

individual with a high degree of impulse control and, due to her powerful position as the Principal of an elementary 

school, Plaintiffs pray that the Court grant this injunction in the interests of justice. 

 Finally, Plaintiffs once again remind the Court that Principal Foster did not offer to publish both of R.R.S.’s 

essays; she made a unilateral decision to do so. As discussed, publishing both essays would clearly have served to 

reveal the identity of the minor Plaintiff, thus causing even further damages. Plaintiffs submit that Defendants are 

absolutely incorrect in their assertion that this “offer” to publish both essays makes the need for injunctive relief 

moot.  

7. Defendants claim Plaintiffs’ request for punitive damages should be dismissed and stricken 
from the Amended Complaint. Plaintiffs concede only that punitive damages as to the 
District should be stricken from the Amended Complaint. 

 
As explained in Section #3 of this Memorandum, Section 15-78-70(a) of the SCTCA indicates that the SCTCA 

constitutes “the exclusive remedy for any tort committed by an employee” “while acting within the scope of [her] 

official duty,” it specifically exempts from the immunities of the SCTCA “an employee of a government entity” if it is 

proved “that the employee’s conduct was not within the scope of [her] official duties or that it constituted actual 

fraud, actual malice, intent to harm, or a crime involving moral turpitude.” Section 15-78-70(b).  

The Amended Complaint certainly alleges intentional infliction of emotional distress and negligent infliction 

of emotional distress torts against Principal Foster in her individual capacity. (Amended Complaint, ¶¶ 28, 33). The 

phrase “individual capacity,” for all intents and purposes, is synonymous with the capacity in which an individual 

operates when acting outside of their official capacity, or the scope of their duties. In the very same two paragraphs, 

Plaintiffs’ Amended Complaint makes clear that Plaintiffs allege Defendants intentionally harmed them by inflicting 
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severe emotional distress, pain and suffering. (Id.). Plaintiffs fully intend to prove that, during all occurrences of 

harassment detailed in the Amended Complaint, and almost certainly during the recent, post-Amended Complaint 

events for which Plaintiffs will be seeking to amend the Amended Complaint, Principal Foster was, at times, acting 

outside of her official duties and/or was intentionally causing harm to Plaintiffs. (Id.) In fact, Plaintiffs go so far as to 

allege that, at times during the events alleged in the Amended Complaint, Principal Foster was inflicting emotional 

distress which was so severe that “no reasonable person could be expected to endure it.” (Id. at ¶ 30). 

Based on these allegations, the plain language of the SCTCA and the intentional infliction of emotional 

distress cause of action in the Amended Complaint, Plaintiffs are certainly entitled to recover punitive damages 

against Principal Foster to the extent she was acting outside of her official duties and/or that any of her actions 

constituted actual fraud, actual malice, intent to harm, or a crime involving moral turpitude. 

CONCLUSION 

Based on the foregoing reasons, Plaintiffs respectfully request that the Court rule in favor of Plaintiffs with 

three (3) exceptions: (1) that Anderson Mill Elementary School should be dismissed as a named Defendant as it is 

not a separate legal entity from the District, (2) that the District is immune from the intentional infliction of emotional 

distress cause of action under the SCTCA, and (3) that the SCTCA immunizes the District from punitive damages. 

Respectfully submitted, 

s/Eric C. Poston 

Eric C. Poston [Fed Bar #12436] 
Chalmers Poston, LLC 
1320 Main Street, Suite 300 
Columbia, SC 29201 
(803) 463-4561 
eposton@chalmersposton.com  
Attorneys for Plaintiffs 
 

April 17, 2019 
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