
































































































































































































































































































































May 22, 2019

VIA LAWYERS SERVICE
Hon. Margaret Goodzeit, P.J.Ch.
Somerset County Superior Court
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Somerville, NJ  08876-1262

RE: GALLIC, EMMETT VS. WATCHUNG HILLS BOE, ET AL.
Our File No. : 87639 ELH
Docket No. : SOM-C-12032-19
Return Date : June 5, 2019

Dear Judge Goodzeit:

I enclose Defendants’ Motion to Dismiss Plaintiffs’ Complaint
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METHFESSEL & WERBEL, ESQS.

Eric L. Harrison
harrison@methwerb.com
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LAW DIVISION:SOMERSET COUNTY
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Civil Action

NOTICE OF MOTION TO DISMISS
PLAINTIFFS’ VERIFIED

COMPLAINT FOR FAILURE TO
STATE A CLAIM

TO: MOTIONS CLERK AND ALL COUNSEL OF RECORD.

PLEASE TAKE NOTICE that the undersigned will apply to

the above named Court at Somerset County Superior Court, 20

North Bridge Street, 4th Floor Somerville, NJ  08876-1262, on

June 5, 2019 at 10:00 a.m., the return date of an Order to

Show Cause before the Honorable Margaret Goodzeit P.J. Ch.,



or as soon thereafter as counsel may be heard, for an Order

dismissing the Verified Complaint for failure to state a

claim on which relief may be granted.

DATE OF: Arbitration: NONE Mediation: NONE
Trial: NONE Discovery End Date: NONE

Pursuant to R. 1:6-2(d) the undersigned requests oral

argument.
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PRELIMINARY STATEMENT

This combined Declaratory Judgment action and Order to

Show Cause stems from Plaintiffs’ dissatisfaction with the

Watchung Hills Regional High School Board of Education’s

(“The Board”) exercise of its lawful and designated power

to make decisions regarding the curriculum to be offered to

its students. Plaintiffs now allege that The Board, its

elected president Peter Fallon (“Fallon”), and various

Watchung Hills Regional High School employees George

Alexis, James Aquavia, Courtney Griffith, Elizabeth Jewett

and Mary Ellen Phelan (“Individual Defendants”), have

violated the New Jersey Criminal Code by exposing children

to “pornography.”

Each of the claims asserted in the Verified Complaint

lacks a basis for relief or foundation in controlling law.

N.J.S.A. 2C:34-3 is a criminal statute which requires the

State to prove each and every element in finding a

violation thereof. Plaintiffs ask the Court to declare that

Fallon and Individual Defendants are guilty of violating a

criminal statute but fail to articulate any factual

allegations or basis of liability against them. Plaintiffs

also seek injunctive relief; yet they fail to make a

showing of irreparable harm.
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Fun Home is currently offered as one of three

selections in the 12th Grade English curriculum LGBTQ Voices

in Literature unit of study and has been distributed to

students for nearly two years. Plaintiffs never pursued

their “criminal concerns” and now bring suit after The

Board refused to yield to their complaints. As an

injunction against The Board for implementing a curricular

decision is not the proper avenue to challenge such

curricular decision – and as the evidence when viewed in

the light most favorable to the Plaintiffs fails as a

matter of law to establish a violation of the criminal

statute cited – the Complaint should be dismissed with

prejudice.
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LEGAL ARGUMENT

POINT I

TO THE EXTENT THE VERIFIED COMPLAINT ALLEGES VIOLATIONS OF
CRIMINAL LAW, PLAINTIFFS FAIL TO STATE A CLAIM AGAINST
INDIVIDUAL BOARD MEMBERS AND EMPLOYEES PURSUANT TO RULE
4:6-2(E)

Rule 4:6-2(e) establishes that a defendant’s defense

to a claim based on a plaintiff’s failure to state a claim

upon which relief can be granted may be asserted in the

answer or made by motion.  If a motion is made raising this

defense, it shall be made before pleading if a further

pleading is to be made. R. 4:6-2(e).

As to the standard informing decision on a motion to

dismiss for failure to state a claim, the Complaint must

“be searched to determine whether a cause of action can be

found within its four corners.” Van Natta Mech. Corp. v.

Di Staulo, 277 N.J. Super. 175, 180 (App. Div. 1994).  The

judicial inquiry is “confined to a consideration of the

legal sufficiency of the alleged facts apparent on the face

of the challenged claim.” Rieder v. New Jersey Dep’t of

Transp., 221 N.J. Super. 547, 552 (App. Div. 1987).  If the

Complaint states no basis for relief, and discovery would

not provide one, dismissal of the Complaint is appropriate.

Camden County Energy Recovery Assocs., L.P. v. Dep’t of
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Envtl. Prot., 320 N.J. Super. 59, 64 (App. Div. 1999) aff’d

o.b., 170 N.J. 246 (2001). “[T]he essential facts

supporting Plaintiff’s cause of action must be presented in

order for the claim to survive; conclusory allegations are

insufficient in that regard.” Scheidt v. DRS Technologies,

Inc., 424 N.J. Super. 188, 193 (citing Printing Mart v.

Sharp Electronics, 116 N.J. 739, 768 (1989)).  Under this

standard, New Jersey courts have dismissed purported claims

where the allegations reflected that no cause of action

existed as a matter of law. Decker v. Princeton Packet,

116 N.J. 418 (1989).

Assuming the truth of all the facts asserted in the

Verified Complaint, the claims asserted against Defendants

fail to state a claim upon which relief can be granted.

A. Individual Board Members Are Immune From Suit For
Actions Taken By The Board As A Body

N.J.S.A. 18A:11-2(a) provides that a board of

education may sue or be sued by its corporate name and

likewise submit to arbitration and determination disputes

and controversies in the manner provided by law. Individual

board members are immune from personal liability for

actions taken by the Board as a body. Gerber ex rel. Gerber

v. Springfield Bd. of Educ., 328 N.J. Super. 24 (App. Div.

2000). In Gerber, Plaintiff brought a civil suit against
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both defendant board of education and individual board of

education members. Although a panel for the division

reversed the award of summary judgment in favor of

individual defendants on other grounds, the court

nonetheless found that individual board members were

entitled to immunity under N.J.S.A. 18A:11-2(a). Ibid.

In determining whether a public entity is immune from

suit, the Appellate Division ruled, the court must ask

whether “the Legislature intended to immunize the public

entity from liability” under the present conditions. Id. at

40. Referring to N.J.S.A. 18A:11–2, the Court held that a

school board may “sue or be sued by its corporate name.”

School boards are thus treated in a similar vein to

corporate boards; and in the absence of individual conduct

that results in liability, the Board members are shielded

from suit. Id.

Plaintiffs’ claims against Fallon stem from his status

as president of The Board. Fallon stands solely accused of,

voting on and implementing Board policy. (See Exhibit A,

Verified Complaint ¶ 22) As in Gerber, there is no

allegation in the Verified Complaint of Fallon engaging in

any conduct that would expose him to personal liability.

The statutory provisions of N.J.S.A. 18A:11-2(a) make it

clear that school boards may only be sued as a collective.
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Absent any allegations of Fallon engaging in any

independent conduct, our legislature has intended

individual board members be shielded from suit. Therefore,

Count I of the Verified Complaint fails to state a claim

against Fallon, who is improperly named as a Defendant in

this matter.

B. Plaintiffs’ Factual Assertions Fail to Establish Any
Basis For Personal Liability Against Any Individual
Defendant

The Verified Complaint is also devoid of any specific

allegations against any of the Individual Defendants. There

is no claim that these Individual Defendants personally

distributed obscene materials in violation of N.J.S.A.

2C:34-3. Each Individual defendant is named in his or her

official capacity, which renders the assertion of

individual claims nothing more than a litigation-based

bullying tactic. Accordingly, without allegations that each

violated N.J.S.A. 2C:34-3, Count I of the Verified

Complaint fails to state a claim against any of the

Individual Defendants.
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POINT II

THE VERIFIED COMPLAINT MUST ALSO BE DISMISSED BECAUSE
COURTS IN EQUITY LACK JURISDICTION TO GRANT INJUNCTIVE
RELIEF FOR VIOLATION OF THE NEW JERSEY CRIMINAL CODE

It is well established that courts of equity lack

jurisdiction to enjoin violation of a criminal

statute. Baird v. Board of Recreation Comm'rs, South

Orange, 110 N.J.Eq. 603, 605 (E. & A. 1932). Such

violations are left to the agencies charged with the

enforcement of criminal law. Trisolini v. Meltsner, 23 N.J.

Super. 204, 209 (App. Div. 1952). Absent some statutory

authority or an instance where the activity sought to be

enjoined constitutes a nuisance in and of itself,

injunctive relief has traditionally been denied based on

jurisdictional grounds. Inganamort v. Merker, 148 N.J.

Super. 506, 508 (Ch. Div. 1977) (citations omitted). The

burden is on the plaintiffs to prove that they have a

reasonable apprehension of a real and immediate danger and

that a material injury will result unless defendants'

activities are restrained. Id. citing; Lou Menges

Organization v. North Jersey Quarry Co., 3 N.J. Super. 494,

67 A.2d 358 (Ch.1949).

Injunctive relief based upon alleged violations of New

Jersey obscenity laws was denied in Egg Harbor City v.
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Colasuonno, 182 N.J. Super. 110, 112 (Ch. Div. 1981).

There, a plaintiff  municipality filed a Verified Complaint

and Order to Show Cause in the Chancery Division seeking

injunctive relief based upon defendant’s violation of local

ordinances and N.J.S.A. 2C:34-2. Ibid. The Court examined

the legislative history of New Jersey obscenity laws and

explained that prior to the adoption of New Jersey Code of

Criminal Justice, N.J.S.A. 2C:1 et seq., specific authority

for injunctive relief in obscenity cases existed by means

of N.J.S.A. 2A:115-3.5. Id. at 113. Because N.J.S.A. 2A:1

et seq. was later repealed, the Court found no similar

exception existed in N.J.S.A. Title 2C or in applicable

court rules.1 As a result, the Court held “obscenity

charges carry a defendants' right to a jury trial, and

therefore the prosecutions for obscenity offenses are to be

tried in the Criminal Division of the Superior Court.” The

Court retained jurisdiction only for the purposes of

disposing of plaintiff’s remaining claims. Id. at 115.

Egg Harbor is directly on point. Plaintiffs request

the Court grant injunctive relief premised upon The Board’s

1 The Egg Harbor Court referred to Rule 3:1-5(a), which
currently provides: “All indictable offenses shall be
prosecuted in the Superior Court, Law Division, except that
an action brought pursuant to N.J.S.A. 2C:24-5 (Willful
Nonsupport) shall be prosecuted in the Superior Court,
Chancery Division, Family Part.
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alleged violation of N.J.S.A. 2C:34-3 but courts in equity

lack jurisdiction to grant such relief. Although the Egg

Harbor matter involved a different statute, the analysis

remains unchanged. N.J.S.A. 2C:34-3 2 is currently a crime

in the third degree, the violation of which may be remedied

solely through prosecution in a court of law. This Court

does not have jurisdiction to hear plaintiffs’ claims.

2 See N.J.S.A 2C34:-3(B)(1).
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POINT III

PLAINTIFFS ARE NOT ENTITLED TO INJUNCTIVE RELIEF BECAUSE
THEIR CLAIM FAILS AS A MATTER OF LAW

The purpose of injunctive relief is to allow the court

to investigate and to deliberate the merits of the matter

while maintaining the status quo. Peters v. Public Service

Corp. of N.J., 132 N.J. Eq. 500, 511 (Ch. Div. 1942);

aff’d, 133 N.J. Eq. 283 (E.& A. 1943).  In Crowe v.

DeGioia, 90 N.J. 126 (1982), the New Jersey Supreme Court

set forth the four prong test courts should consider when

faced with an application for injunctive relief. Id. at

132-34. First, an injunction should not be issued except

to prevent irreparable harm. Id. Second, an injunction

should not be issued when the legal right underlying

plaintiff’s claim is unsettled. Id. Third, an injunction

should not be issued unless the plaintiff preliminarily

shows a reasonable probability of ultimate success on the

merits. Id. Finally, the court must weigh the relative

hardships to the parties in granting or denying relief.

See Crowe v. DeGioia, 90 N.J. 126, 132-134 (1982).

The moving party bears the burden of satisfying this

4-prong test by clear and convincing proof. Subcarrier

Communications Inc. v. Day, 299 N.J. Super. 634, 639 (App.

Div. 1997).  Clear and convincing proof has been defined as
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that proof which results in reasonable certainty of the

truth of the ultimate fact in controversy. Lapre v.

Caputo, 131 N.J. Super. 118 (1974).

Here, injunctive relief must be denied as a matter of

law because Plaintiffs cannot satisfy any of the Crowe

factors.

A. Plaintiffs Fail To Establish The Threat Of
Irreparable Harm

Following Crowe, our courts have held that in order to

obtain injunctive relief, plaintiffs must show

an imminent danger of irreparable injury. J.H. Renarde,

Inc. v. Sims, 312 N.J. Super. 195, 203 (Ch. Div. 1998).

Plaintiffs cannot do so here.

The parties do not dispute that Fun Home was added to

the Watchung Hills Regional High School 12th grade

curriculum in November of 2017.  (See Exhibit A, Verified

Complaint ¶ 24) It is telling that the Verified Complaint

documents Plaintiffs’ various attempts to bring their

concerns to The Board. (See Exhibit A, Verified Complaint ¶

25-28) Unsatisfied with The Board’s decision, Plaintiffs

were informed that if they wished to pursue their criminal

claims they should discuss their concerns with the local

prosecutor’s office. (See Exhibit B, September 29, 2018

email) They apparently sat on their rights while the school
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year passed, and on the return date of this motion there

will remain a grand total of seven school days will remain

before final exams.3 It is clear that Plaintiffs face no

immediate danger and therefore cannot establish irreparable

harm.

B. While The Legal Rights Of The Parties Are Settled,
They Are Settled in Favor of the Defendants

Secondly, Plaintiffs do not have standing to bring

suit on behalf of current Watchung Hills Regional High

School students. Standing is a “threshold justiciability

determination whether the litigant is entitled to initiate

and maintain an action before a court or other tribunal.”

In re Six Month Extension of N.J.A.C. 5:91-1, 372 N.J.

Super. 61, 85 (App. Div., 2004); Stubus v. Williams, 339

N.J. Super. 38, 47 (App. Div., 2001). In order to have

standing, a party “must present a sufficient stake in the

outcome of the litigation, adverseness with respect to the

subject matter and a substantial likelihood that the party

will suffer harm in the event of an unfavorable decision.”

In Re Camden County, 170 N.J. 439, 449 (2002). Standing “is

not automatic, and a litigant usually has no standing to

assert the rights of a third party.” In re Six-Month

3 https://www.whrhs.org/uploaded/District/2018-
2019_School_Year_Calendar_-_BOE_Approved_1-23-
18.pdf?1529336848348
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Extension, supra, 372 N.J. Super. at 85 (citing Spinnaker

Condo. Corp. v. Zoning Bd., 357 N.J. Super. 105 (App.

Div.), certif. denied, 176 N.J. 280 (2003)).

While Plaintiffs make a blanket assertion of standing,

they fail to demonstrate a sufficient stake in the outcome

of this litigation. A review of the legal authority cited

by Plaintiffs reveals that each decision involved parties

who faced a substantial likelihood of harm from an

unfavorable ruling.4

Here, Plaintiff Daniel Gallic brings this action on

behalf of his son Emmett who “was” a 17 year student

enrolled in a 12th grade English class at Watchung Hills

Regional High School and who claims he was required to read

Fun House in the Spring of 2018. (See Exhibit A, Verified

Complaint ¶13-14) Plaintiffs Doreen Blanchard-Gliebe and

Tristin Goode join in this action as “taxpayers and

residents” but make no allegation of having children

currently enrolled at Watchung Hills Regional High School.

4 Gruenke v. Seip, 225 F.3d 290 (3d Cir. 2000)(Member of
high school swim team who was asked by swim team coach to
take a pregnancy test filed suit against coach); Troxel v.
Granville, 530 U.S. 57, 120 (2000)(Paternal grandparents
petitioned for visitation with children born out of
wedlock); Meyer v. Nebraska, 262 U.S. 390, 396
(1923)(Plaintiff was convicted for unlawfully teaching
German to student).
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(See Exhibit A, Verified Complaint ¶15-16).

As Emmet is no longer a student at WHRHS and last

endured the alleged trauma he seeks to prevent nearly a

year before filing this lawsuit, he lacks standing to bring

this action because no controversy presently exists between

him and The Board.

While the other plaintiffs claim standing by virtue of

their status as taxpayers and residents, this does not

render them stakeholders sufficient to avail themselves of

Superior Court jurisdiction.

C. Plaintiffs’ Claims Fail On The Merits

New Jersey’s obscenity laws arise out of the United

State Supreme Court Decision of Miller v. California, 413

U.S. 15 (1973), which set forth a three prong test for

obscene material.5 The Miller Court recognized the differing

community standards of the states, holding that “obscene

materials are to be regulated by the States and that

5 This test is:
(a) Whether ‘the average person applying contemporary
community standards' would find that the work, taken as a
whole, appeals to the prurient interest ; (b) whether the
work depicts or describes, in a patently offensive way,
sexual conduct specifically defined by the state law; and
(c) whether the work, taken as a whole, lacks serious
literary, artistic, political or scientific value.

Id. at 24
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obscenity is to be determined by applying ‘contemporary

community standards.” Id. at 37.

In New Jersey, obscenity regulation and policy is left

to the Legislature. State v. DeSantis, 65 N.J. 462, 472

(1974). Currently N.J.S.A. 2C:34-3(1) defines “Obscene

material” as:

any description, narrative account,
display, depiction of a specified
anatomical area or specified sexual
activity contained in, or consisting
of, a picture or other representation,
publication, sound recording, live
performance or film, which by means of
posing, composition, format or animated
sensual details, emits sensuality with
sufficient impact to concentrate
prurient interest on the area or
activity.

“Concentrate prurient interest” means to emphasize and

preoccupy one's prurient interest. State v. Siegel, 139

N.J. Super. 373 376 (Law. Div. 1975). The Defendant in

Siegel was charged with selling obscene material to persons

under 18 years of age, and contended that the New Jersey

obscenity statutes failed to provide definitive standards

to measure what materials fall into this category. Ibid.

As interpreted by the New Jersey Supreme Court, the phrase

“concentrate prurient interest . . . appears to mean to

emphasize and preoccupy one's prurient interest. It would

appear that in order to do so the material would have to be
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taken as a whole.” Id. at 380. If the entire work taken as

a whole does not in fact appeal to one's prurient interest,

then the portion of the material which might appeal to

one's prurient interest is out of context and inconsistent

with the nature and spirit of the entire work. Id.

Here, Plaintiffs’ basis in seeking injunctive relief

is an allegation that The Board violated a criminal statute

by implementing the novel Fun Home into the Watchung Hills

Regional High School 12th grade English Curriculum.

Specifically, Plaintiffs allege “The Board distributed to

minors under the age of 18 materials that are obscene and

pornographic.” (See Exhibit A, Verified Complaint ¶ 2).

This claim fails.

N.J.S.A. 2C:34-3(1) defines “obscene material” to

consist of three components. The material must: (1) contain

a description, narrative account, display, or depiction of

a specified anatomical area or specified sexual activity

(2) that is contained in a picture, publication, sound

recording, live performance or film and (3) emits

sensuality with sufficient impact to concentrate prurient

interest on the area or activity.

Nowhere in the Verified Complaint is there any

reference or discussion of whether Fun Home “emits

sensuality to concentrate the prurient interest” when taken
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as a whole. Plaintiffs go to great lengths to reference

sections of N.J.S.A. 2C:34-3 in claiming that a controversy

exists, but they conveniently neglect to address the work

as a whole, as required by the law on which they rely. (See

Exhibit A, Verified Complaint ¶ 35)

Plaintiffs have also retained an expert who authored a

report discussing national studies on the harmful effects

of exposing children to obscene materials.  Dr. Reisman

asserts that the novel Fun Home “contains obscene material

as defined by New Jersey Statutes.” (See Exhibit A, of

Judith Reisman Ph. D. Certification pg. 2) This is a

conclusory statement which would invade the province of any

judge or jury empaneled to hear criminal charges against

one who distributes the novel.

A simple Google search reveals that Dr. Reisman is a

professor at Liberty University Law School, a school in

Lynchburg, Virginia which describes itself as offering “a

solid legal foundation uniquely taught from a Christian

worldview.”6 Its website boasts the following mission

statement: “Liberty University School of Law exists to

equip future leaders in law with a superior legal education

6 http://www.drjudithreisman.com/
http://www.liberty.edu/law/faculty/judith-
reisman/http://www.liberty.edu/law/academics/
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in fidelity to the Christian faith expressed through the

Holy Scriptures.”7

Plaintiffs’ expert provides no analysis or discussion

of how the Fun Home novel specifically violates New Jersey

obscenity statutes. Apparently acknowledging the prevalence

of protections for curricular decisions nationwide, Dr.

Reisman recognizes that 44 states currently have

educational exemptions for obscene material.8

As explained in Miller, obscene materials are not

governed by a national standard but are to be determined by

applying “contemporary community standards.” Miller,

supra., 413 U.S. at 37. The discussion of studies done in

neighboring states is not controlling in determining

whether there has been a violation of a New Jersey

obscenity statute. Moreover, in New Jersey, obscene

material is adjudged by the work taken as a whole.

Plaintiff’s selection of images contained on four pages of

a 270 page novel disregards the applicable legal standard.

The book is categorized as a graphic novel about self-

exploration and development and used to further The Board’s

7 http://www.liberty.edu/law/about-liberty-law-school/
8 Judith A. Reisman, Mary E. McAlister, Materials Deemed
Harmful to Minors Are Welcomed into Classrooms and
Libraries Via Educational "Obscenity Exemptions", 12
Liberty U.L. Rev. 517 (2018)
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pedagogical goal. (See Exhibit C, Board of Education

Curriculum policies)

In sum, Plaintiffs disregard the applicable law by

failing to address the novel as a whole, they rely on

expert opinion which appears to be a net opinion and fail

to demonstrate a likelihood of success on the merits.

D. The Balancing Of The Hardships Favors WHRHS

Finally, the purpose of an injunction is to maintain

the status quo until a determination can be reached. The

Fun Home novel is currently distributed as an option to

WHRHS students, along with the novels “We Are Okay” and

“See No Evil.” (See Exhibit A, Verified Complaint ¶ 30)

Contrary to what Plaintiffs submit in their brief, The

Board would be severely prejudiced if enjoined from

distributing the Fun Home novel to students. Students who

would select Fun Home as their novel of choice would be

denied the opportunity afforded to students ahead of them

and classmates. An injunction would also remove the

perspective of LGBTQ voices, which is counterintuitive to

The Board’s strategic plan and contrary to recent mandates

of the New Jersey Legislature.9

9 Effective January 31, 2019, N.J.S.A. § 18A:35-4.35 provides:
A board of education shall include instruction on the political, economic, and
social contributions of persons with disabilities and lesbian, gay, bisexual,
and transgender people, in an appropriate place in the curriculum of middle
school and high school students as part of the district’s implementation of the
New Jersey Student Learning Standards.
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CONCLUSION

For the foregoing reasons, Defendants request that the

Court deny the requested injunction and dismiss with

prejudice Plaintiff’s Verified Complaint for failure to

state a claim upon which relief can be granted.

Respectfully submitted,

METHFESSEL & WERBEL, ESQS.
Attorneys for Defendants

By:_________________________
Eric L. Harrison

DATED: May 22, 2019
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Eric L. Harrison - ID #033381993
METHFESSEL & WERBEL, ESQS.
2025 Lincoln Highway, Suite 200
PO Box 3012
Edison, New Jersey 08818
(732) 248-4200
1(732) 248-2355
harrison@methwerb.com
Attorneys for
Our File No. 87639 ELH

EMMETT GALLIC; DANIEL GALLIC,
DOREEN BLANCHARD-GLIEBE; AND
TRISTIN GOODE

Plaintiffs,

V.

WATCHUNG HILLS REGIONAL HIGH
SCHOOL BOARD OF EDUCATION;
GEORGE ALEXIS, JAMES AQUAVIA,
PETER FALLON, COURTNEY
GRIFFITH, ELIZABETH JEWETT,
MARY ELLEN PHELAN, AND JOHN
DOES 1-10 AND JANE DOES 1-10
(SUCH NAMES BEING FICTITIOUS)

Defendants.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION:SOMERSET COUNTY
DOCKET NO.: SOM-C-12032-19

Civil Action

ORDER DENYING INJUNCTION AND
DISMISSING COMPLAINT WITH
PREJUDICE FOR FAILURE TO

STATE A CLAIM

THIS MATTER having been brought before the Court on

the Motion of Methfessel & Werbel attorneys for defendants,

for an Order To Dismiss Plaintiffs' Complaint for Failure

to State a Claim, and the Court having considered the

matter and for good cause shown;

IT IS on this          day of 2019;

ORDERED that Plaintiffs’ Verified Complaint be and is

hereby DISMISSED WITH PREJUDICE; and it is further
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ORDERED that a copy of this Order shall be deemed

served by the uploading of this Order on eCourts.

______________________________
Hon. Margaret Goodzeit, P.J.Ch.

( ) Opposed
(  ) Unopposed
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Our File No. 87639

CERTIFICATE OF MAILING

The undersigned hereby certifies as follows:

1. I am employed by the law firm of Methfessel &
Werbel.

2. On May 22, 2019 the undersigned prepared and
forwarded copies of the within correspondence to the
following parties:

Hon. Margaret Goodzeit, P.J.Ch.
Somerset County Superior Court
20 North Bridge Street
Somerville, NJ  08876-1262

VIA LAWYERS SERVICE AND EMAIL:
dstratis@earthlink.net
Demetrios K. Stratis, Esq.
Law Office of Demetrios K. Stratis
10-04 River Road
Fairlawn, NJ 07410

3. I certify that the foregoing statements made by
me are true.  I am aware that if any of the foregoing
statements made by me are willfully false, I am subject to
punishment.

____________________________

Morgan Downs







































---------- Forwarded message ---------
From: Jinks, Roger <Roger.Jinks@doe.nj.gov>
Date: Tue, Oct 2, 2018 at 1:57 PM
Subject: FW: WHRHS Curriculum Concern - Fun Home: A Family Tragicomic
To: Elizabeth Jewett <ejewett@whrhs.org>

As per our phone conversation…

Roger

From: Jinks, Roger
Sent: Tuesday, October 02, 2018 12:04 PM
To: 'Tristin Goode' <tristin.goode@gmail.com>
Subject: WHRHS Curriculum Concern - Fun Home: A Family Tragicomic

Dear Ms. Goode –

I have reviewed your email dated September 29, 2018. The selection of materials to implement the
curriculum is in the discretion of the school district. Please continue to share your concerns with the
board of education. If you believe that one of the books in the curriculum violates NJ criminal statutes,
please address this issue with your county prosecutor’s office.

Sincerely yours,

Roger Jinks



Executive County Superintendent

Somerset County

From: Tristin Goode [mailto:tristin.goode@gmail.com]
Sent: Saturday, September 29, 2018 9:02 PM
To: Jinks, Roger <Roger.Jinks@doe.nj.gov>
Subject: [EXTERNAL] PLEASE READ: WHRHS Curriculum Concern - Fun Home: A Family Tragicomic

Dear Mr. Jinks,

Taxpayers and parents have approached the Watchung Hills Regional High School Board of Education
and administration on more than several occasions regarding the removal of the book Fun Home: A
Family Tragicomic from the 12th grade English curriculum due to the obscene graphic images that would
be presented to minors. This book was originally approved by the Board as required 12th grade reading
in November 2017, when all the school curriculum was approved. Over the course of the past five
months, hundreds of residents have addressed the board about their concern over the images in the
book, via speaking at board meetings, emails and letters to the board and school administration, and
petitions calling for the removal of the book. Over 650 signatures have been obtained on these
petitions.

In providing minor children with this book, the school appears to be in violation of New Jersey Revised
Statutes Title 2C – the New Jersey Code of Criminal Justice, Section 2C:34-3 Obscenity for Persons under
18 (see attached). The book clearly depicts “specified sexual activity” as defined by the statute (the
book’s images show oral sex, masturbation, genitalia, etc.). Per the statute, “a person who knowingly
sells, distributes, rents or exhibits to a person under 18 years of age obscene material is guilty of a crime
of the third degree”.

The Board’s response to the numerous concerns of the residents has been to revise the curriculum to
include two other book selections, in addition to Fun Home: A Family Tragicomic, in this particular
reading unit: We Are Okay (Nina LaCour) and Speak No Evil (Uzodinma Iweala). Students will be given
the opportunity to select two (first and second choice) of the three books presented and will then be
placed in reading groups within the class accordingly. Leaving the Fun Home in the curriculum under
any circumstance seems to be in violation of the NJ Criminal Code.

As a community, we have followed the protocol outlined in the County Superintendent of Schools
website for resolving issues, specifically the legal questions from the public. We request that you
address our concerns regarding the apparent criminal offense posed by requiring this book to be read by
students under age 18. An expedited response is requested, since if this curriculum is approved at the
next Board of Education meeting on October 2, 2018, the book will be included in the current Class of
2019 curriculum.

Sincerely,



Tristin Goode (on behalf of many concerned parents and tax payers)

Attachments:

1. New Jersey Revised Statutes Title 2C – the New Jersey Code of Criminal Justice, Section 2C:34-3
Obscenity for Persons under 18

2. Images from Fun Home: A Family Tragicomic book

CONFIDENTIALITY NOTICE: The information contained in this communication from the New Jersey
Department of Education is privileged and confidential and is intended for the sole use of the persons or
entities who are the addressees. If you are not an intended recipient of this email, the dissemination,
distribution, copying or use of the information it contains is strictly prohibited. If you have received this
communication in error, please immediately contact the New Jersey Department of Education at (609)
376-3500 to arrange for the return of this information.





POLICY 

 

 

WATCHUNG BOROUGH 

BOARD OF EDUCATION 

PROGRAM 

2240/page 1 of 1 

Controversial Issues 

 

2240  CONTROVERSIAL ISSUES 

 

The Watchung Borough Schools provide opportunities for the study of controversial issues. 
 

The presentation and discussion of controversial issues in the classroom must be on an 

informative basis.  Teachers shall guide discussion of controversial issues toward appreciation, 

and respect differences in beliefs.  Teachers must guard against giving their personal opinions on 

sectarian or political questions or any other controversial issues until the students have had the 

opportunity to: 
 

A. Find, collect, and assemble factual materials on the subject; 
 

B. Interpret the data without prejudice; 
 

C. Reconsider assumptions and claims; 
 

D. Reach independent conclusions. 
 

By refraining from expressing personal views before and during the period of research and study, 

the teacher encourages the students to search after truth and to think for themselves.  The 

development of an ability to meet issues without prejudice and to withhold judgments while facts 

are being collected, assembled, and weighed and relationships seen before drawing inferences or 

conclusions is among the most valuable outcomes of a free educational system. 
 

Students must be guaranteed the right to: 
 

A. Study any controversial issue which has political, economic, or social significance and 

concerning which (at his or her level) he or she should begin to have an opinion; 
 

B. Have free access to all relevant information, including the material that circulates freely 

in the community; 
 

C. Study under competent instruction in an atmosphere free from bias and prejudice; 
 

D. Form and express his or her own opinions on controversial issues without thereby 

jeopardizing his or her relations with the teacher or the school. 
 

When public employees make statements pursuant to their official duties: in the classroom, at 

Board meetings, and at other meetings related to educational issues affecting the district, the 

employees are not speaking as citizens for First Amendment purposes, and the Constitution does 

not insulate their communications from employer discipline (Garcetti v. Ceballos). 
 

Adopted:  19 October 2016 











































































June 3, 2019

VIA LAWYERS SERVICE AND
VIA FACSIMILE: 1 (908) 332-7705
Hon. Margaret Goodzeit, P.J.Ch.
Somerset County Superior Court, Chancery Division
20 North Bridge Street, 4th Floor
Somerville, NJ  08876-1262

RE: GALLIC, EMMETT VS. WATCHUNG HILLS BOE, ET AL.
Our File No. : 87639 ELH
Docket No. : SOM-C-12032-19

Dear Judge Goodzeit:

Please accept this letter reply brief in further support

of Defendants’ motion to dismiss Plaintiffs’ Verified

Complaint returnable before your Honor on June 5, 2019.

It is disingenuous of Plaintiffs to claim they are not

seeking to enforce criminal codes through the Chancery

Courts. This is precisely what Plaintiffs are attempting,

which is improper and lacks any basis in law. Count I seeks

a “declaratory judgment that Defendants’ actions violated the

Criminal Codes.” (See Verified Complaint ¶36) Count II

requests that the Court enter a judgment declaring the Board’s

policy of including the Fun Home novel as illegal and

enjoining its distribution. (See Verified Complaint pg. 11)

2025 Lincoln Highway  Suite 200  P.O. Box 3012  Edison, NJ 08818  (732) 248-4200  FAX (732) 248-2355
112 West 34th Street  17th Floor  New York, NY 10120  (212) 947-1999  FAX (212) 947-3332

1500 Market Street  12th Floor, East Tower  Philadelphia, PA 19102  (215) 665-5622  FAX (215) 665-5623
www.njinslaw.com

JOEL N. WERBEL>
JOHN METHFESSEL, JR.>
FREDRIC PAUL GALLIN*+^
STEPHEN R. KATZMAN#
WILLIAM S. BLOOM>*
ERIC L. HARRISON*+
MATTHEW A. WERBEL>
LORI BROWN STERNBACK*+
I. BLAKELEY JOHNSTONE,III+*
GINA M. STANZIALE>
PAUL J. ENDLER JR.>

Of Counsel
JOHN METHFESSEL, SR.>
(1964-1995)
DON CROWLEY=
MARC DEMBLING*+
ED THORNTON*>

Counsel
CHRISTIAN R. BAILLIE+
JOSEPH D. CASTELLUCCI, JR.>
SARAH K. DELAHANT+
JAMES FOXEN^
GERALD KAPLAN>
JARED P. KINGSLEY*+
JOHN R. KNODEL*+

LESLIE A. KOCH+
CHARLES T. MCCOOK, JR.*>
MARC G. MUCCIOLO>
RICHARD A. NELKE~
STEVEN K. PARNESS+
BRENT R. POHLMAN+
AMANDA J. SAWYER^

Associates
EDWARD D. DEMBLING>
JASON D. DOMINGUEZ+
NATALIE DONIS+
MICHAEL R. EATROFF>
DAVID INCLE, JR.>
FRANK J. KEENAN+^
SCOTT KETTERER>

Associates, Cont’d
ALLISON M. KOENKE>
ALICIA C. LANGONE+
ADAM N. LEVITSKY>
OLIVIA R. LICATA+
ASHLEY E. MALANDRE^
JAMES V. MAZEWSKI+
DIAA J. MUSLEH+
KAJAL J. PATEL>
RAINA M. PITTS^
MATTHEW L. RACHMIEL>
WILLIAM J. RADA+
NABILA SAEED^
JARED S. SCHURE>
TIFFANY D. TAGARELLI>
STEVEN A. UNTERBURGER+
LEVI E. UPDYKE+^

* Certified by the Supreme Court of
New Jersey as a Civil Trial Attorney

+Member of NY & NJ Bar
^Member of PA & NJ Bar
>Member of NJ Bar only
#Member of NJ & LA. Bar
<Member of NJ & DC Bar
>Member of NJ, PA & DC Bar
~Member of NY, NJ & DC Bar
=Retired from the practice of law

Please reply to New Jersey

METHFESSEL & WERBEL
A Professional Corporation



Methfessel & Werbel, Esqs.
Our File No. 87639 ELH
Page 2

The judicial inquiry on a motion made under Rule 4:6-

2(e) is “confined to a consideration of the legal sufficiency

of the alleged facts apparent on the face of the challenged

claim.” Rieder v. New Jersey Dep’t of Transp., 221 N.J.

Super. 547, 552 (App. Div. 1987). Application of that standard

requires dismissal of the Verified Complaint.

ARGUMENT

THE CLAIMS AT COUNT I SHOULD BE DISMISSED BECAUSE THE
FACTS ALLEGED FAIL TO ESTABLISH A VIABLE CLAIM AGAINST
ANY OF THE INDIVIDUAL DEFENDANTS

Plaintiffs’ opposition fails to address the individual

liability of defendants Alexis, Aquavia, Griffith, Jewett and

Phelan. As such, the motion of these defendants should be

granted as unopposed.

Further, Plaintiffs’ discussion of Gerber ex rel. Gerber

v. Springfield Bd. of Educ., 328 N.J. Super. 24 (App. Div.

2000) and N.J.S.A. 18A-12-20 is inapplicable to each of these

Individual Defendants because none of them is a Board member.

Plaintiffs are fully aware of this fact, as the Verified

Complaint names each of the Individual Defendant in their

respective official capacity. (See Verified Complaint 17-21)

As such, Count I must be dismissed as to these Individual

Defendants.
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As it relates to Defendant Fallon, Plaintiffs’

interpretation of the Gerber decision misses the point. The

fact that individual board members were not afforded immunity

under the Charitable Immunity Act (“CIA”) is irrelevant.

After finding the CIA did not afford individual board members

immunity, the Gerber Court independently relied on N.J.S.A.

18A:11-2(a) because the “legislature intended to immunize

individual board members in the absence of individual

conduct” Id. at 40. Plaintiffs’ Verified Complaint makes no

factual allegation of Defendant Fallon engaging in any

individual conduct. (See Verified Complaint ¶22) Plaintiffs’

claims against him stem solely from the actions taken by the

Board as a body. In the absence of any independent

allegations, Gerber makes it clear that he is entitled to

immunity. The availability of indemnification of a Board

member from a Board is irrelevant to the viability of a direct

claim against such Board member. Thus Count I of Plaintiffs’

Verified Complaint fails to state a claim against the each of

these defendants and must be dismissed with prejudice.
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THE CLAIMS AT COUNT II SHOULD BE DISMISSED FOR LACK OF
JURISDICTION

It is elementary that a Court of law requires

jurisdiction to provide a plaintiff with the relief sought.

Plaintiffs’ assertions that courts of equity are permitted to

issue injunctive relief for alleged violations of the

criminal code remain unfounded. As Plaintiffs’ opposition

points out, R. 4:3-1(a)(1) requires a Court of Chancery to

determine whether Plaintiffs’ right of relief is primarily

equitable or legal in nature. Clearly, the relief sought by

Plaintiffs is legal. It is telling that the authority cited

in Plaintiffs’ opposition also acknowledges that courts of

equity will not issue injunctive relief based upon violations

of criminal law absent extraordinary circumstances. (See

Plaintiffs’ opposition brief pg. 7) Plaintiffs’ opposition

contains no discussion of what these extraordinary

circumstances are and whether they are present in this matter.

Plaintiffs simultaneously argue that the Egg Harbor

decision is not binding on this court and rely on numerous

federal district court decisions which have no relevance to

this dispute. The fact that Plaintiffs have failed to pursue

criminal allegations is not dispositive to whether this court

may issue an injunction. The Egg Harbor Court did not decline
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to issue an injunction based upon the fact that a criminal

matter was pending in another forum. Instead, it explained

that courts of chancery lack jurisdiction to issue injunctive

relief for alleged criminal violations “absent some statutory

authority and except in cases where the activity sought to be

enjoined constitutes a nuisance in and of itself.” Egg Harbor

City v. Colasuonno, 182 N.J. Super. 110, 113 (Ch. Div. 1981)

citing; Inganamort v. Merker, 148 N.J. Super. 506, 508 (Ch.

Div. 1977). Plaintiffs’ Verified Complaint contains no facts

to support a claim that the inclusion of the Fun Home novel

in WHRHS curriculum constitutes a “nuisance in and of itself.”

The Egg Harbor court also acknowledged that prior to the

adoption of New Jersey’s current criminal code, an exception

to the above rule existed through N.J.S.A. 2A:115-3.5,

providing specific authority for injunctive relief in

obscenity cases. Egg Harbor, supra, 182 N.J. Super. 113.

Review of Keuper v. Wilson, 111 N.J. Super. 502, 504 (Ch.

Div. 1970), on which plaintiff relies, demonstrates that the

court relied on that very defunct provision - N.J.S.A.

2A:115.  As discussed by the court in Egg Harbor, that remedy

no longer exists.
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In sum, there is no current law cited in Plaintiffs’

Verified Complaint authorizing this court to issue an

injunction based upon an alleged violation of N.J.S.A. 2C:34-

3.

PLAINTIFFS HAVE FAILED TO ESTABLISH ANY RIGHT TO
INJUCTIVE RELIEF

Plaintiffs continue to maintain they are entitled to

injunctive relief on the merits despite failing to satisfy

the requisite Crowe factors.

Beginning with standing, Plaintiffs’ reliance on

Ridgewood Educ. Ass'n v. Ridgewood Bd. of Educ., 284 N.J.

Super. 427 (App. Div. 1995), is misplaced. The Plaintiffs in

in Ridgewood brought a declaratory judgment action in an

administrative law forum seeking to challenge a policy of the

local board of education as arbitrary, capricious and

unreasonable. Id. at 429. Further, the plaintiffs in that

matter consisted of a local educational association and

individual members who were declared to lack standing because

they were not affected by the policy. Id. at 430. Standing

was not afforded to plaintiffs on appeal based solely upon

their status as taxpayers. Instead, standing was found

because the association had an interest in protecting the
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employment status of prospective members. Id. 432-433. In

other words Plaintiffs had a sufficient stake in the outcome

independent of their status of taxpayers. No such

circumstances exist in this matter.

Here, Plaintiffs Doreen Blanchard-Gliebe and Tristin

Goode offer no additional certification describing whether

they have any basis to bring suit independent of their status

as taxpayers. In support, Plaintiffs attach a certification

from Daniel Gallic who currently has a daughter enrolled at

Watchung Regional Hills High School, four other children who

will attend in the future when they come of age and three who

have graduated. (See Exhibit A, of Plaintiffs’ Opposition

Brief ¶ 2). This is insufficient.

First, Plaintiff Daniel Gallic brought this action on

behalf of his minor son Emmet Gallic (See Verified Complaint

¶13), not on behalf N.G., whose age and grade remains unknown.

If Daniel Gallic were bringing this action on behalf of his

daughter, Plaintiffs should have sought to amend the

complaint to reflect this. Further, if Plaintiff Emmet Gallic

is over the age of 18 and suffered harm as alleged in the

Verified Complaint, Plaintiffs could have brought this action

while an actual controversy existed.
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With respect to the remaining factors, Plaintiffs’

opposition is merely a rehash of their original moving papers.

Plaintiffs acknowledge the Fun Home novel is currently

offered as one of three options (See Verified Complaint ¶30)

and it has been made abundantly clear that parents who do not

wish to have their children read the novel will have their

requests honored.  (See Verified Complaint, Exhibit D. pg. 3)

Daniel Gallic’s assertion that his other children will suffer

irreparable harm at some point in the future is unduly

speculative. It also defies logic to argue that Daniel

Gallic’s children who have graduated from Watchung Hills High

School and were never required to read the Fun Home novel

demonstrates sustained legally cognizable and remediable

harm.

Nowhere in Plaintiffs’ opposition is there any

discussion or analysis of New Jersey obscenity laws. (See

Plaintiffs’ opposition brief pg. 18) A bare allegation that

the Fun Home novel is obscene does not make it so. Plaintiffs

do not address the required elements of N.J.S.A 2C:34-3 and

therefore fail as a matter of law to succeed on the merits.
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CONCLUSION

For the foregoing reasons, as well as those asserted in

our moving brief, Defendants request that the Court deny the

requested injunction and dismiss Plaintiffs’ Verified

Complaint with prejudice for failure to state a claim upon

which relief can be granted.

Respectfully submitted,

METHFESSEL & WERBEL, ESQS.

Eric L. Harrison
harrison@methwerb.com
Ext. 138

ELH:din/fmr

cc: VIA EMAIL: dstratis@stratislaw.com
Demetrios K. Stratis, Esq.
Ruta, Soulios & Stratis, LLP
10-04 River Road
Fairlawn, NJ 07410
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